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U.S. Customs Service 


Treasury Decision 


(T.D. 80-276) 
Foreign Currencies—Daily Rates For Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
November 3-7, 1980 $0. 0167 
People’s Republic of China yuan: 
November 3, 1980 $0. 663350 
November 4, 1980 
holiday 
November 5, 1980 . 660066 
November 6, 1980 . 655480 
November 7, 1980 . 652869 
Hong Kong dollar: 
November 3, 1980 $0. 198334 
November 4, 1980 
holiday 
November 5, 1980 . 196078 
November 6, 1980 . 195963 
November 7, 1980 . 195886 
Iran rial: 
November 3-7, 1980 
available 
Philippines peso: 
ovemuer 9-6, 1900... . 5.0 6n- pes seeadn $0. 1338 
November 7, 1980 
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Singapore dollar: 
November 3, 1980 $0. 479616 
November 4, 1980 
holiday 
November 5, 1980 . 477213 
November 6, 1980 . 477099 
November 7, 1980 . 476644 
Thailand baht (tical) : 
November 3-6, 1980 $0. 0488 
November 7, 1980 
Venezuela bolivar: 
November 3-7, 1980 $0. 2328 
(LIQ-3-01 0:C:E) 
Dated: November 7, 1980. 
Nancy I. Brown, 
Chief, 


Customs Information Exchange. 


(T.D. 80-277) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 80-249 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates: 

Austria schilling: 
November 3, $0. 073529 
November 4, Bank holiday 
November 5, . 072833 
November 6, . 072516 
November 7, . 072202 
Belgium franc: 
November 3, ---- $0. 032595 
November 4, Bank holiday 
November 5, . 032144 
November 6, . 032051 
November 7, . 031888 
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Denmark krone: 
November 3, $0. 169434 
November 4, Bank holiday 
November 5, . 167785 
November 6, . 167392 
November 7, 1980 . 166903 
France franc: 
November 5, 1980 $0. 223514 
November 6, 1980 . 223115 
November 7, 1980 . 221976 
Germany deutsche mark: 
November 3, 1980 $0. 521921 
November 4, 1980 Bank holiday 
November 5, 1980 . 514589 
November 6, 1980 . 513927 
November 7, 1980 . 510725 
Ireland pound: 
November 3, $1. 9600 
November 4, Bank holiday 
November 5, 
November 6, 
November 7, 
Italy lira: 
November 5, $0. 001094 
November 6, . 001093 
November 7, 1980 . 001086 
Netherlands guilder: 
November 3, 1980 $0. 482859 
November 4, Bank holiday 
November 5, . 475737 
November 6, . 474992 
November 7, . 474496 
Sri Lanka rupee: 
November 3-7, 1980 $0. 058140 
Switzerland franc: 
November 5, 1980 $0. 574053 
November 6, 1980 . 572967 
November 7, 1980 . 573066 


(LIQ-3-01 O:C:E) 
Dated: November 7, 1980. 
Nancy I. Brown, 


Chief, 
Customs Information Exchange. 





CUSTOMS 
(T.D. 80-278) 
Bonds 


Approval of a carrier’s bond, Customs form 3587 


A bond of a carrier for the transportation of bonded merchandise 
has been approved as shown below. The approval of the bond is 
temporary until April 19, 1981. 

Dated: November 14, 1980. 





| 


| Date of Filed with district 
Name of principal and surety Date of bond | 


approval director/area 
| director/amount 


Z 7 |_. 


B & W Express, P.O Box 2122, San Antonio, TX; | Sept. 15, 1980 
motor carrier; Old Republic Ins. Co. 


Oct. 16,1980 | Laredo, TX; 
$25, 000 





(BON-3-03) 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 80-279) 
Customhouse Cartman License—Revocation 


Revocation of Customhouse Cartman’s license No. 13 issued by the District 
Director of Customs, New Orleans, La., to Dave Streiffer Co. 


Notice is hereby given that on November 17, 1980, pursuant to 
the provisions of section 565, Tariff Act of 1930, as amended, and 
section 112.30 of the Customs Regulations (19 CFR 112.30), it was 
decided to revoke the Customhouse Cartman’s license No. 13 issued 
in the District of New Orleans on May 20, 1969 to Dave Streiffer Co., 
of New Orleans, La. This revocation is effective as of December 8, 1980. 


Dated: November 17, 1980. 
WuuiaM T. Arcuey, 
Acting Commissioner of Customs. 


(T.D. 80-280) 
Synopses of drawback decisions 


The following are synopses of drawback rates issued March 13, 1980, 
to September 15, 1980, inclusive, pursuant to sections 22.1 through 
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22.5, inclusive, Customs Regulations; and approvals under section 
22.6, Customs Regulations. 

In the synopses below are listed, for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories where 
the work will be accomplished, the date the statement was signed, the 
basis for determining payment, the Regional Commissioner to whom 
the rate was forwarded, and the date on which it was forwarded. 


(DRA-1-09) 


Dated: November 17, 1980. 
GrorcE C. STEVART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 


(A) Company: Chevron Chemical Co. 

Articles: Lubricating oil additives. 

Merchandise: Neutral calcium sulfonate. 

Factory: Belle Chasse, La. 

Statement signed: December 17, 1979. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New Orleans, 
August 25, 1980. 


(B) Company: Consolidated Systems, Inc. 

Articles: Steel roof deck, composite steel deck, consoliform (slabform) 
steel-drywall systems. 

Merchandise: Light gauge steel sheet in coils, galvanized. 

Factory: Columbia, S.C. 

Statement signed: July 8, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
August 15, 1980. 


(C) Company: Crystal Soda Water Co. 

Articles: Canned and bottled carbonated soft drink beverages. 

Merchandise: Liquid refined sugar. 

Factory: Scranton, Pa. 

Statement signed: February 23, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 25, 1980. 
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(D) Company: Dartmouth Finishing Corp. 

Articles: Bleached, dyed and/or printed piece goods. 

Merchandise: Piece goods. 

Factory: New Bedford, Mass. 

Statement signed: May 20, 1980. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 15, 1980. 


(E) Company: Eli Lilly and Co. 

Articles: Tricyclazole (beam/bim) in Intermediate, bulk and finished 
product formulations. 

Merchandise: 4-methyl-2-hydrazino benzothiazole; 2-amino-4-methy] 
benzothiazole; and hydrazine hydrate monohydrate. 

Factory: Lafayette, Ind. 

Statement signed: March 13, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
August 25, 1980. 


(F) Company: Gilbert Engineering Co., Inc. 

Articles: Cable connectors. 

Merchandise: Aluminum bars. 

Factory: Phoenix, Ariz. 

Statement signed: June 25, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
August 5, 1980. 


(G) Company: The B. F. Goodrich Co. 

Articles: Polyvinyl chloride, resins and compounds, polyblends, and 
latexes. 

Merchandise: Vinyl chloride monomer. 

Factories: Various factories as listed in manufacturer’s statement. 

Statement signed : December 13, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
August 12, 1980. 

Revokes: T.D. 69-218-W. 


(H) Company: Harris Corp. 

Articles: Partially and fully fabricated semiconductor wafers. 
Merchandise: Raw silicon wafers. 

Factories: Palm Bay, Fla.: Poughkeepsie, N.Y. 

Statement signed : July 8, 1980. 
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Basis of claim: Used in. 
Rate forwarded to Regional Commissioner of Customs: San Francisco, 
\ 
August 14, 1980. 


(1) Company: Hewlett Packard Corp. 

Articles: Memory boards, analytical instruments, computers, termi- 
nals, calculators, medical instruments, and computer peripherals. 

Merchandise: 16K dynamic random access memory (RAM). 

Factories: Various factories as listed in manufacturer’s statement. 

Statement signed : July 10, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
August 12, 1980. 


(J) Company: Hughes Aircraft Co. 

Articles: Man-portable communications radios and spares. 

Merchandise: Electronic components, modules, and subassemblies. 

Factories: Fullerton, Irvine, and Newport Beach, Calif. 

Statement signed : September 10, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
August 25, 1980. 


(K) Company: Charles Jacquin Et. Cie., Inc. 

Articles: Bottled cordials. 

Merchandise: Liquid refined sugar. 

Factory: Philadelphia, Pa. 

Statement signed : February 15, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 25, 1980. 


(L) Company: Jeep Corp. 

Articles: Jeep built-up vehicles. 

Merchandise: Tires. 

Factory: Toledo, Ohio. 

Statement Signed : February 28, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
August 6, 1980. 

Revokes: Unpublished authorization letter of May 21, 1980. 


(M) Company: Locke Manufacturing, Inc. 
Articles: Powered lawn mowers and cutting reels. 


333-193 0 - 80 - 2 
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Merchandise: Ductile iron casting (raw). 

Factory: Bridgeport, Conn. 

Statement signed: August 12, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
September 15, 1980. 


(N) Company: Maybrook Inc. 

Articles: Anhydrous lanolin, USP (produced from crude wool grease) ; 
Degra; lanolin wax; lanolin oil. 

Merchandise: Anhydrous lanolin, USP; crude wool grease. 

Factory: Lawrence, Mass. 

Statement signed: December 7, 1979. 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative value at the time of separation. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 13, 1980. 


(O) Company: Merck & Co., Inc. 

Articles: Vitamin B,, feed grade. 

Merchandise: Vitamin B,, eluate. 

Factory: Elkton, Va. 

Statement signed: March 21, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 15, 1980. 


(P) Company: Miller Metal Products Co. 

Articles: Finished automotive, agricultural, and industrial wheels and 
parts. 

Merchandise: Automotive, agricultural, and industrial wheels and 
parts. 

Factory: Grand Rapids, Mich. 

Statement signed: December 3, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 12, 1980. 


(Q) Company: Morton Norwich Products, Inc. 
Articles: Color dyes. 

Merchandise: Dye intermediates. 

Factory: Paterson, N.J. 

Statement signed: June 2, 1980. 

Basis of claim: Used in. 
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Rate forwarded to Regional Commissioner of Customs: New York, 
August 4, 1980. 


(R) Company: NF & M Corp. 

Articles: Finished titanium bars, billets, and plates. 

Merchandise: Unfinished titanium bars, billets, and plates, consisting 
of alloys. 

Factory: Monaca, Pa. 

Statement signed: March 21, 1979. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 15, 1980. 


(S) Company: National Semiconductor Corp. 

Articles: Partially and fully fabricated semiconductor wafers. 

Merchandise: Raw silicon wafers. 

Factory: Santa Clara, Calif. 

Statement signed: July 7, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, September 3, 1980. 


(T) Company: Rohm and Haas Delaware Valley Inc. 


Articles: Blazer 224L and Blazer 2S. 

Merchandise: Blazer Technical. 

Factory: Philadelphia, Pa. 

Statement signed: July 23, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
August 15, 1980. 


(U) Company: Shugart Associates. 

Articles: Disc drives. 

Merchandise: Electric motors and base castings. 

Factory: Sunnyvale, Calif. 

Statement signed: July 1, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, August 12, 1980. 


(V) Company: Sprague Electric Co. 

Articles: Etched and formed aluminum capacitor foil. 
Merchandise: Aluminum foil, capacitor grade, 99.96 percent pure. 
Factories: Lancing, N.C.; Clinton, Tenn. 
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Statement signed: June 17, 1980. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: Boston 
August 14, 1980. 


(W) Company: Sun Chemical Corp. 

Articles: Organic pigments. 

Merchandise: Dye intermediates in various ratios. 

Factories: Cincinnati, Ohio; Staten Island, N.Y.; Newark, N.J.; Musk- 
egon, Mich. 

Statement signed: July 18, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 9, 1980. 

Revokes: T.D. 79-63-X. 


(X) Company: Texsun Corp. 

Articles: Canned orange juice, chilled orange juice, and blended 
citrus juices. 

Merchandise: Orange juice, frozen orange juice, and orange juice 
for manufacturing. 

Factory: Weslaco, Tex. 

Statement signed: June 27, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Miami and 
Houston, September 2, 1980. 


(Y) Company: Uniroyal, Inc. 

Articles: Tires for passenger cars, airplanes, light heavy service trucks, 
heavy service trucks, agricultural, off-the-road, industrial pneu- 
matic, industrial solid and other types and tread rubber. 

Merchandise: Synthetic rubber. 

Factories: Various factories as listed in manufacturer’s statement. 

Statement signed: June 5, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 7, 1980. 


(Z) Company: Westvaco Worldwide Corp. 

Articles: Refined tall oil fatty acids, rosins, distilled tall oil, and related 
tall oil fatty acids. 

Merchandise: Crude tall oil. 

Factories: Charleston Heights, 8.C.; De Ridder, La. 

Statement signed: January 28, 1980. 
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Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative value at the time of separation. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 15, 1980. 


Approvals under section 22.6, Customs Regulations 


(1) Company: Everglades Sugar Refinery, Inc. 

Articles: Hard refined sugar in various forms, including powdered 
sugar and refined liquid sugar, some partially inverted. 

Merchandise: Raw sugar of 95° polarization or above. 

Factory: Clewiston, Fla. 

Statement signed: December 17, 1979. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: Miami, March 13, 
1980. 


(2) Company: Savannah Foods & Industries, Inc. 

Articles: Hard refined sugar in various forms, including powdered 
sugar; soft refined sugar; refined liquid sugar, some partially in- 
verted, and special syrup (Leafcoat). 

Merchandise: Raw sugar of 95° polarization or above. 

Factory: Port Wentworth, Ga. 

Statement signed: December 17, 1979. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: Miami, March 17, 
1980. 

Revokes: T.D. 50166-J, as amended by T.D. 73-89-L and T.D. 
77-123(1). 


(T.D. 80-281) 


Reimbursable Services—Excess Cost of Preclearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 19, 1980. 


Notice is hereby given that pursuant to section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning 
November 30, 1980. 
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Biweekly 
Installation excess cost 


Montreal, Canada $17, 180 
Toronto, Canada 27, 811 
Kindley Field, Bermuda 4, 869 
Nassau, Bahama Islands 19, 522 
Vancouver, Canada 12, 300 
Winnipeg, Canada 1, 800 
Freeport, Bahama Islands 12, 846 
Calgary, Canada 6, 378 
Edmonton, Canada 5, 231 
Jack T. Lacy, 
Comptroller. 





US. Customs Service 
Proposed Rulemaking 


(19 CFR Part 151) 


Proposed Amendment to the Customs Regulations Relating to the 
Examination of Merchandise 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu~ 
lations to provide that at ports of entry specifically designated by the 
Commissioner of Customs, the District Director of Customs would be 
authorized to release, without examination, merchandise of a character 
which the District Director has determined need not be examined in 
every instance to insure the protection of the revenue and enforcement 
of Customs and other laws. 

Customs has been testing a pilot automated selective examination 
system at several ports of entry, and the results have been encourag- 
ing. The proposed amendments would allow for servicewide use of the 
system to improve the effectiveness of Customs cargo inspections. 


DATE: Comments must be received on or before (60 days after 
publication in the Federal Register). 


ADDRESS: Comments may be addressed to the Commissioner of 
Customs, Attention: Regulations and Research Division, room 2335, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: William Moran- 
dini, Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5354. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 499, Tariff Act of 1930, as amended (19 U.S.C. 1499), 
provides that not less than one package of every invoice and not less 
than 1 of every 10 packages of imported merchandise shall be opened 

13 
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and examined. However, if the Secretary of the Treasury, from the 
character and description of the merchandise, is of the opinion that 
examination of a lesser proportion of packages will amply protect the 
revenue, by special regulation or instruction, the application of which 
may be restricted to one or more individual ports, one or more impor- 
tations, or to one or more classes of merchandise, he may permit a 
lesser number of packages to be examined. 

Section 151.2, Customs Regulations (19 CFR 151.2), implements 
19 U.S.C. 1499 by providing that not less than 1 of every 10 pack- 
ages of merchandise shall be examined unless a special regulation permits 
a lesser number of packages to be examined. Section 151.2 further 
provides that District Directors are authorized especially to examine 
less than 1 of every 10 packages, but not less than 1 package of every 
invoice, in the case of any merchandise imported in packages: (1) The 
contents and values of which are uniform, or (2) the contents of which 
are identical as to character although differing as to quantity and 
value per package. 

A June 1978 General Accounting Office draft report to Congress 
entitled ‘Customs’ Cargo Processing—Fewer But More Intensive 
Inspections Are In Order,” recommended that a comprehensive cargo 
selective inspection system would be more efficient than Customs 
traditional inspection approach. To implement this recommendation, 
Customs has been testing a pilot automated selective examination 
system, the Accelerated Cargo Clearance and Entry Processing Test 
(ACCEPT), in several ports of entry. The results have been en- 
couraging. 

To allow for expanded use of the system on a servicewide basis to 
improve the effectiveness of Customs cargo inspections, it is proposed 
to amend paragraph (a) of section 151.2 to provide that at ports of 
entry specifically designated by the Commissioner of Customs, the 
District Director would be authorized to release, without examination, 
merchandise of a character which the District Director has determined 
need not be examined in every instance to insure protection of the 
revenue and enforcement of Customs and other laws. 

Section 151.1, Customs Regulations (19 CFR 151.1), provides that 
the District Director shall examine such packages or quantities of 
merchandise as he deems necessary for the determination of duties 
and for other Customs purposes. It is proposed to amend section 151.1 
to clarify that Customs officers may examine shipments to insure 
compliance with any other laws enforced by the Customs Service, as 
well as with the Customs laws. For example, imported merchandise 
may be examined for the Department of Agriculture, the Environ- 
mental Protection Agency, and the Department of Health, Education, 
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and Welfare, among other agencies to determine that it complies with 
the laws which are administered primarily by those agencies. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66), and sections 499, 624, 46 Stat. 728, as 
amended, 759, general headnotes 11, 12, Tariff Schedules of the United 
States (19 U.S.C. 1202, 1499, 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are submitted timely 
to the Commissioner of Customs. Comments submitted will be avail- 
able for public inspection in accordance with section 103.8(b), Customs 
Regulations (19 CFR 103.8(b)), during regular business hours at the 
Regulations and Research Division, room 2335, Headquarters, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. 

APPLICABILITY OF EXECUTIVE ORDER 12044 


This document is subject to the Treasury Department directive 
published in the Federal Register on November 8, 1978 (43 F.R. 
52120), implementing Executive Order 12044, “Improving Govern- 
ment Regulations,” and was the subject of Work Plan No. 79-20, 
approved by the Department on July 31, 1979. 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In the directive implementing Executive Order 12044, the Treasury 
Department stated that it considers each regulation published in the 
Federal Register and codified in the Code of Federal Regulations to be 
“sionificant.”’ However, regulations which are nonsubstantive, essen- 
tially procedural, and do not impose substantial additional require- 
ments or cost on, or substantially alter the legal rights or obligations 
of, those affected, with Secretarial approval, may be determined not 
to be significant. Accordingly, it has been determined that this docu- 
ment does not meet the Treasury Department criteria in the directive 
for “significant”’ regulations. 


DRAFTING INFORMATION 


The principal author of this document was Laurie Strassberg 
Amster, Regulations and Research Division, U.S. Customs Service. 
However, personnel from other Customs offices participated in its 
development. 





CUSTOMS 


PROPOSED AMENDMENTS 


PART 151—EXAMINATION, SAMPLING, AND TESTING OF MERCHANDISE 


1. It is proposed to amend section 151.1, Customs Regulations (19 
CFR 151.1), to read as follows: 


151.1 Merchandise to be examined. 

The district director shall examine such packages or quantities 
of merchandise as he deems necessary for the determination of 
duties and for compliance with the Customs laws and any other 
laws enforced by the Customs Service. 


2. It is proposed to amend paragraph (a) of section 151.2, Customs 
Regulations (19 CFR 151.2), to read as follows: 


151.2 Quantities to be examined. 
(a)(1) Minimum quantities. Not less than one package of every 
10 packages of merchandise shall be examined, unless a special 
regulation permits a lesser number of packages to be examined. 
district directors are specially authorized to examine less than 
one package of every 10 packages, but not less than one package 
of every invoice, in the case of any merchandise which is: 
(i) Imported in packages the contents and values of which 
are uniform, or 
(ii) Imported in packages the contents of which are iden- 
tical as to character although differing as to quantity and 
value per package. 
(2) Exceptions to minimum quantities. At ports of entry specifi- 
sally designated by the Commissioner of Customs, the district 
director is authorized to release, without examination, merchan- 
dise of a character which the district director has determined 
need not be examined in every instance to ensure the protection 
of the revenue and compliance with the Customs laws and any 
other laws enforced by the Customs Service. 


R. E. Cuaszn, 
Commissioner of Customs. 
Approved: November 6, 1980. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 
The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Dated: November 18, 1980. 
Donatp W. Lewis, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 80-226) 


Cost ot Production/Constructed Value: Dutiability of Interest 
Expense Where No Interest Is Charged 


Date: February 12, 1980 
File: RRUCV BS 
061820 


Issue.—Whether the imputed cost of money in relation to a non- 
interest-bearing loan by a U.S. parent corporation to its foreign 
subsidiary is a cost item to be included in the cost of production/ 
constructed value of merchandise imported from the foreign subsid- 
lary. 

Facts.—The parent corporation advanced moneys to its foreign sub- 
sidiary which were treated as a noninterest-bearing loan. The funds 
advanced by the parent were used to maintain its assembly facility. 
No interest expense was actually incurred by the subsidiary, nor was 
the parent required to borrow funds and pay interest thereon as a 
result of the loan. 

Customs officials in New York have computed an interest cost on 
the basis of the rate the parent was charged by various Jending 
institutions. This rate was applied to the intercompany loan payable 
account balance due the parent and an interest charge was determined. 

17 
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The basis for this action was that interest expense is a necessary cost 
element in determining statutory value under either cost of production 
or constructed value bases of appraisement. (Secs. 402a(f) and 402(d), 
Tariff Act of 1930, as amended.) 

Law and analysis.—In Gehrig Hoban & Co., Ine. v. United States, 
57 Customs Court 727, A.R.D. 210 (1966), a French excise tax was 
imposed upon alcohol used in merchandise manufactured solely for 
consumption in France, whereas no tax was payable on alcohol 
used in merchandise manufactured for export. In holding that such 
tax was not part of the cost of materials under statutory cost of pro- 
duction, the Customs Court stated that section 402a(f) was concerned 
with merchandise for export to the United States and not for home 
consumption. And in Stockheimer & Harder, et al. v. United States 
(58 Cust. Ct. 801), A.R.D. 218 (1967), the issue was whether a French 
social security tax which was refunded upon exportation should be 
included under cost of production as a usual general expense. The court 
in that case reasoned that the tax was not an expense sustained by 
the manufacturer in manufacturing or producing such or similar 
merchandise. 

These cases stand for the proposition that “an expense not incurred 
in connection with the exported merchandise is not an element of cost or 
expense within the ‘cost of production’ statute’. (Italic added.) See 
C. J. Tower & Sons of Buffalo, Inc. v. United States, 65 Cust. Ct. 
792, A.R.D. 277 (1970). (In Tower, the court excluded from usual 
general expenses under statutory cost of production certain home- 
market costs which were not incurred in connection with the imported 
merchandise.) 

In addition, the cases provide further definition to the general 
interpretation of the cost of production statute as enunciated in the 
landmark case of Ford Motor Company v. United States (29 Cust. Ct. 
553, A.R.D. 9 (1952)). In that case, the court stated that the purpose 
of the statute “is to derive, not the manufacturer’s actual cost, but 
the actual cost of manufacture.” (Italic added.) The principles gleaned 
from the cases dealing with statutory cost of production are equally 
applicable to statutory constructed value under the new law. (Sec. 
402(d) of the act.) 

Holding.—Where no interest expense is incurred in connection with 
a loan by a U.S. parent to its foreign subsidiary, interest expense 
cannot be imputed to the subsidiary for purposes of including it as ¢ 
cost item under statutory cost of production or constructed value of 
merchandise imported from the foreign subsidiary. 
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(C.S.D. 80-227) 


Country of Origin Marking: Exception From Marking For Semi- 
conductor Chips Arriving in Properly Marked Containers; Sub- 
stantial Transformation 


Date: February 13, 1980 
File: MAR-2-05-RRUEE 
712193 MC 


This ruling concerns the country of origin marking of integrated 
circuits assembled in the United States from foreign components. 

Isswe—Whether assembly of integrated circuits, including at- 
tachment of the die and lead wires, encapsulation and testing, from 
imported semiconductor chips constitutes a substantial trans- 
formation. 

Facts—An American subsidiary of a Japanese corporation proposes 
to produce integrated circuit packages in the United States. Silicon 
semiconductor chips and other materials used in the circuit assembly 
process will be imported from Japan. The assembly operation in the 
United States will include attachment of the die, attachment of lead 
wires, encapsulation, and then testing and marking. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides in general that all articles of foreign origin, 
or their containers, imported into the United States, shall be legibly 
and conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States. 

Section 134.1(b) of the Customs Regulations defines ‘‘country of 
origin” as ‘‘the country of manufacture, production or growth of any 
article of foreign origin entering the United States. Further work or 
material added to an article must effect a substantial transformation in 
order to render such other country the ‘country of origin’ within the 
meaning of this part.” 

Section 134.35 states that in order to effect a substantial transforma- 
tion, an article used in the United States in manufacture must result 
“in an article having a name, character, or use differing from that of 
the imported article * * *. Under this principle, the manufacturer or 
processor in the United States who converts or combines the imported 
article into the different article will be considered the ‘ultimate pur- 
chaser’ of the imported article * * * and the article shall be excepted 
from marking. The outermost container of the imported articles shall 
be marked in accordance with this part.” 

In this case, semiconductor chips and other materials of no functional 
use in their imported state are to be assembled by a manufacturer in 
the United States. Several procedures will be performed by the manu- 
facturer including attachment of the die and lead wires and then 
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encapsulation of the integrated circuit. The final product must then be 
tested and marked before being available for sale. 

We are of the opinion that the procedures of attachment of the die 
and lead wires and encapsulation will result in a substantially trans- 
formed product. The use, character, name and value of a finished 
integrated circuit is substantially different from a semiconductor chip. 
Testing and marking only, however, are not considered to result in a 
substantial transformation. 

Accordingly, the finished product will be considered of United 
States origin for purposes of 19 U.S.C. 1304, and need not be marked. 
As the assembler is to be considered the “ultimate purchaser’’ of the 
components, including the semiconductor chips, those imported 
articles need not be marked either, provided the outermost containers 
of the imported articles are marked ‘Japan,’ and Customs officers at 
the port of entry are satisfied the chips will reach the assemblers in the 
marked containers. The chips will be exempt from individual marking 
under 19 U.S.C. 1304(a)(3)(D). 

Holding.—The assembler of integrated circuits from semiconductor 
chips and other materials effects a ‘‘substantial transformation,” and 
is thus to be considered the ‘‘ultimate purchaser’ of the imported 
components. Accordingly, the chips and other components may be 
excepted from marking pursuant to 19 U.S.C. 1304(a)(8)(D). There 
is no requirement under the Customs laws that the finished integrated 
circuits be marked to indicate the origin of the components. 


(C.S.D. 80-228) 


Classification: Whether Cast Hose Couplings Are ‘Cast Iron” for 
Tariff Purposes 


Date: February 15, 1980 
File: CLA-2:RRUCGC 
061666 E 


Re Decision on application for further review of protest Nos. 4101- 
9-000009 and 4101—9-000010 


District Director or Customs, 


Cleveland, Ohio 


Dear Sir: This decision concerns protests filed against your deci- 
sion in classifying certain cast hose couplings under the provision for 
articles of iron, not coated or plated with precious metal, other, in 
item 657.20 or 657.25, Tariff Schedules of the United States (TSUS), 








CUSTOMS 21 


dutiable at the rate of 9.5 percent ad valorem in the liquidation of the 
following entries: 


Entry No. Entry date | Liquidation 
date 


Oct. 24,1975 | Dec. 29, 1978 
Mar. 4,1977 | Dec. 22,1978 
June 26, 1975 | Do. 
| July 22, 1975 Do. 
July 31,1975 Do. 
Sept. 16, 1975 Do. 
Feb. 27,1976 Do. 
May 13, 1976 Do. 
10, 1975 Do. 
| May 13,1975 Do 
Apr. 19, 1976 Do. 











The protestant claims that the cast hose couplings should be classi- 
fied under the provision for articles of malleable cast iron, in item 
657.10, TSUS, with duty at the rate of 4 percent ad valorem. 

The imported articles which are the subject of these protests consist 
of small thin-wall castings which, after machining and the addition of 
other parts, are used as hose couplings. The subject articles are made 
by casting a hard brittle white cast iron article, and then annealing it 
to make it malleable. During the annealing or heat treating process 
most of the carbon is removed from the casting so that the imported 
casting has a carbon content of substantially less than 1 percent. 

The provisions of item 657.10, TSUS, are more specific that the pro- 
visions of item 657.20 or 657.25, TSUS. Therefore, the question 
presented is whether the imported merchandise is embraced by the 
provision for malleable cast iron articles, not coated or plated with 
precios metal, in item 657.10. 

You did not classify the merchandise under the provisions of item 
657.10, because of headnote 2(a), subpart B, part 2, schedule 6, TSUS, 
which provides that the term ‘‘cast iron” for the purposes of the tariff 
schedules means ‘‘a ferrous product containing, by weight, 1.9 percent 
or more of carbon, and which may contain one or more specified alloy 
elements within certain specified weight limits.’’As previously stated, 
the carbon content of the imported articles is less than 1 percent. 

The protestant claims that the cited headnote which is in subpart B 
is not relevant to cast iron articles provided for in subpart G in which 
the carbon has been removed by subsequent heat treatment. 

It has been held that if the statutory language is clear and unam- 
biguous, there is no reason to reject its meaning and search for another. 
The United States v. H. Rosenthal Co., C.A.D. 1236, decided Novem- 
ber 15, 1979. As applied to this case, the statutory language is clear and 
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unambiguous that headnote 2(a), setting forth the meaning of ‘‘cast- 
iron,” applies to that term as used in the tariff schedules which includes 
subpart G. This construction was followed in a previous ruling cir- 
cularized as ORR Ruling 505/68. Therefore, we find no merit in the 
protestant’s claim that the cited headnote is not relevant. Since the 
protestant’s further claims rest upon the cited headnote not being 
relevant, they need not be discussed. 

The protests are denied. The entries and related papers are returned. 


(C.S.D. 80-229) 
Export Value: Dutiability of Wharfage and Handling Charges 


Date: February 19, 1980 
File: CLA-2: RRUCV RP 
542087 


This is in reference to your letter of January 31, 1980, concerning 
the dutiable status of wharfage and handling charges under export 
value (section 402(b), Tariff Act of 1930, as amended). Specifically, 
you inquire whether such charges are includable in the dutiable value 
of certain hardboard sold for export to the United States on an f.o.b. 
basis. 

Assuming that export value is the proper basis of appraisement for 
the subject merchandise, we note that section 402(b) provides: 


(b) Export value.—For the purposes of this section, the export 
value of imported merchandise shall be the price, at the time of 
exportation to the United States of the merchandise undergoing 
uppraisement, at which such or similar merchandise is freely sold 
or, in the absence of sales, offered for sale in the principal markets 
of the country of exportation, in the usual wholesale quantities 
and in the ordinary course of trade, for exportation to the United 
States, plus, when not included in such price, the cost of all con- 
tainers and coverings of whatever nature and all other expenses 
incidental to placing the merchandise in condition, packed ready 
for shipment to the United States. 


It is well established that where merchandise is available only at 
an f.o.b. price, the export value includes inland freight and other 
charges which are part of the price. Aceto Chemical Co., Inc. v. United 
States, 51 CCPA 121, C.A.D. 846 (1964), United States v. Paul A. 
Straub and Co., Inc., 41 CCPA 209, C.A.D. 553 (1954), Albert Mottola 
v. United States, 46 CCPA 17, C.A.D. (1958). 

Accordingly, it is our opinion that the wharfage and handling 
charges which are included in the f.o.b. price you describe are a part 
of export value unless it can be established that the merchandise 
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undergoing appraisement is freely offered in wholesale quantities f.o.b. 
factory (ex-factory) to all purchasers for exportation to the United 
States. 


(C.S.D. 80-230) 


Country of Origin Marking: Frozen Orange Juice Concentrate of 


U.S. Origin Repacked in Canada 


Date: February 21, 1980 
File: MAR-2-05-RRUEE 
712184 MC 


This ruling concerns the country-of-origin marking of frozen orange 
juice concentrate repacked in Canada. 

Issue.—Whether reference to Canada need appear on containers of 
frozen orange juice concentrate where the product is of United States 
origin but repacked in Canada. 

Facts.—Frozen orange juice concentrate of domestic origin is to 
be packed in drums concentrated at 58° or 65° Brix and sent to Canada. 
In Canada the concentrate is diluted with water, repacked at 42.5° 
Brix and then brought back into the United States. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304) provides in general that all articles of foreign origin, 
or their containers, imported into the United States shall be legibly 
and conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States. 

Section 134.1, Customs Regulations, defines ‘“‘country of origin” 
as the country of manufacture, production or growth of any article of 
foreign origin entering the United States. Further work or material 
added to an article in another country must effect a substantial 
transformation in order to render such country the country of origin. 

In this case, frozen orange juice concentrate from the United States 
will be shipped to Canada where it will be diluted with water only and 
repacked. However, the dilution will not be of a sufficient extent to 
render the concentrate reconstituted. Accordingly, we are of the 
opinion that no substantial transformation has taken place as the 
frozen concentrate does not become a new and different product. 
Therefore, no reference to Canada on the container is mandated by 
Customs marking requirements. 

However, section 134.21 of the Customs Regulations states that 
compliance with Customs marking requirements “shall not be construed 
as excepting any article (or its container) from the particular require- 
ments of marking provided for in any other provision of any law, 
such as those of the Federal Trade Commission, Food and Drug 


333-193 0 - 80 - 4 
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Administration, and other agencies.”” Accordingly, the Food and Drug 
Administration should be contacted for further information concerning 
their specific requirements. 

Holding.—Frozen orange juice concentrate repacked and diluted 
with water, but not reconstituted, in Canada, need not be marked 
with Canada as the country of origin. 


(C.S.D. 80-231) 


Instruments of International Traffic: Diversion to Point-to-Point 
Local Traffic; Section 10.41a(d), Customs Regulations 


Date: February 22, 1980 
File: BOR-7-07-RRUCDC 
104379 MJN 


This ruling concerns the use of foreign containers admitted as 
instruments of international traffic. 

Issuwe—Whether foreign containers admitted as instruments of 
international traffic are diverted to unpermitted domestic traffic 
when unpacked for Customs inspection at a container station, re- 
packed with the imported merchandise which arrived therein, and 
delivered to the ultimate consignee. 


Facts.—Foreign containers are loaded with merchandise in Ham- 
burg, Germany, for delivery in the United States. Upon arrival, 
these foreign containers are admitted as instruments of international 
traffic and are sent to a container station for examination. After the 
merchandise is examined, the foreign container is reloaded with the 
same merchandise for delivery to the ultimate consignee. 

The inquirer states that she was informed by Customs personnel 
that this method of unpacking and repacking of the merchandise in 
the foreign containers would constitute a violation of section 10.41a, 
Customs Regulations. 

Law and analysis.—Section 10.41a, Customs Regulations provides, 
in part, that containers “arriving (whether loaded or empty) in use or 
to be used in the shipment of merchandise in international traffic are 
hereby designated as ‘instruments of international traffic’ within the 
meaning of section 322(a), Tariff Act of 1940, as amended * * *. 
Such instruments may be released without entry or the payment of 
duty, subject to the provisions of this section.’’ Under section 10.41a, 
a container generally is considered to be engaged in international 
traffic when it arrives in the United States with cargo for delivery in 
the United States or arrives empty to lade cargo for foreign destina- 
tions. 
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Section 10.41a(d) provides in part that if a container released under 
this section “is subsequently diverted to point-to-point local traffic 
within the United States or is otherwise withdrawn in the United 
States from its use as an instrument of international traffic, it becomes 
subject to entry and the payment of applicable duties.” 

In the subject case, the container is being used to transport imported 
merchandise to its point of destination in the United States. There- 
fore, it is our opinion that the contemplated use is permissible under 
the regulations governing instruments of international traffic. The 
contemplated layover at the container station for Customs inspection 
would not sever the container from its use in international traffic. 

Holding.—Foreign containers admitted as instruments of inter- 
national traffic are not diverted to unpermitted domestic traffic when 
unpacked for Customs inspection at a container station, repacked 
with the imported merchandise which arrived therein, and delivered 
to the ultimate consignee in the United States. 


(C.S.D. 80-232) 


Country of Origin Marking: Digital Pen Watches Imported Without 
Proper Markings, but Allegedly for Personal Use 


Date: February 25, 1980 
File: ENT-1-01-RRUEE 
712393 MC 


This ruling concerns 50 digital pen watches, imported without the 
proper country of origin and watch movement markings. 

Issuwes.—Whether a passenger’s personal exemption can be amended 
to cover items shipped separately, after those items have been ex- 
amined by Customs. 

Whether a gumbacked label, to be attached to the outside of a digital 
pen watch would satisfy both country of origin and special watch 
movement marking requirements. - 

Facts.—-The imported article consists of a pen with a digital clock 
movement inserted in the barrel. When the top of the pen is depressed, 
the movement displays the date and the time through a clear red 
plastic readout plate built into the side of the pen. The importation in 
question included fifty (50) of these time pen units. They were pur- 
chased abroad by an executive of a subsidiary corporation of the 
company seeking to enter the merchandise. The stated intended use 
of the time pens is gifts for business friends. 

Upon examination, the merchandise was determined to be not 
legally marked in accordance with 19 U.S.C. 1304 of the Tariff Act 
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and schedule 7, part 2E, headnote 4 of the Tariff Schedules of the 
United States. The box containing the pen was, however, marked with 
the country of origin. A Notice of Redelivery was issued indicating 
that the barrel of the pen should be marked with the country of origin 
and the watch movement should be permanently marked as prescribed 
in the statute. Reconsideration was requested on the grounds that 
although the passenger failed to enter the pens in his personal decla- 
ration after purchasing them while traveling, for his use as gifts, 
he should now be able to amend the declaration so as to allow the 
pens to be imported as is. In the alternative, it is requested that a 
geumbacked label be affixed to the pen’s exterior, indicating the number 
of jewels, the manufacturer, the country of orgin, and whether or not 
the movement is adjusted. 

Law and analysis.—Section 148.16(b) of the Customs Regulations 
provides that ‘(u)nder no circumstances shall a passenger be per- 
mitted to add any undeclared article to his declaration after such 
article has-been discovered by the examining officer.” Whereas the 
pens were examined prior to any request for amendment by the pas- 
senger, they cannot be included under his personal exemption. 

Even if the declaration was amended to include the pens, the 
statutory marking requirements for watch movements would still 
not be satisfied. T.D. 40547(1) of December 6, 1924 indicated the 
parameters of personal use by stating that only such clocks “as are 


intended for the personal or household use of the importer or members 


of his immediate family may be admitted without marking.” In 


that case, six unmarked clocks purchased abroad for friends as pres- 
ents were not permitted entry. 

While we now reaffirm the principle of T.D. 40547(1), the definition 
of personal use will not be read as restrictively as appears in that 
decision. We recognize that bona fide gifts of watches or clocks, 
imported in small quantities, may be admitted without marking if 
intended for family or friends. Nevertheless, where a quantity of 
50 is involved or, as appears in the present situation, a somewhat 
commercial use is intended, the importation will not be considered to 
be tor personal use. 

In response to the alternative marking proposal, the gumbacked 
label would satisfy the country of orgin marking requirements for the 
pen body, but not the statutory marking requirement for the watch 
movement. Section 134.32(a) of the Customs Regulations allows 
lor exceptions to the country-of-orgin marking requirements for 
merchandise that cannot be marked. However, no authorization exists 
for waiver or alternative marking of statutory marking provisions 
such as those for watch movements. 

Holding.—The personal declaration cannot be amended and the 
digital pen watches must be marked in accordance with schedule 
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7, part 2E, headnote 4, TSUS. The Notice of Redelivery was properly 
issued. 


(C.S.D. 80-233) 


Classification : Quilting Stitching on Patch Pockets as Ornamentation 


Date: February 27, 1980 
File: CLA-2: RRUCGC 
062972 PR 

In a memorandum from the Acting Chief, Deputy Assessment 
Branch VII/VIII, New York Seaport Area, File CLA-2-03, S:C:DVII- 
711-892, dated December 3, 1979, Headquarters was requested to 
rule on the tariff status of garments with each of two sample pockets 
attached. 

Facts.—Two samples of denim patch pockets have been submitted. 
Each sample consists of three layers, a denim outer shell, a thin 
manmade fiber middle batting, and an inner layer or lining of woven 
manmade fiber fabric. 

The sample labeled (A) has no turned over edges. The fabrics are 
held together at their perimeters by a single row of stitching. Approxi- 
mately one-third of the way down from the top edge of the pocket 
are five rows of straight stitching which are parallel to the pocket 
opening. The rows are formed by stitching similar to overhand 
stitching and each row measures approximately one-sixteenth inch 
wide. Directly below these rows of stitching is a decorative design 
which is formed by the same type of stitching. All the stitching goes 
through all three layers of fabric. The sample marked (B) has its 
edges turned under and stitched in place by two rows of straight 
stitching. The design stitched into the center of the pocket is different 
than in sample (A) and the stitching is all similar to lockstitch stitch- 
ing. As in sample (A), all the stitching goes through all three layers of 
fabric. Photocopies of both pockets are attached. 

Issue.—The issue presented is whether the designs formed by the 
stitching on each of the pockets would cause garments to which those 
pockets are attached to be classified as ornamented for tariff purposes. 

Law and analysis —Headnote 3(a)(i), schedule 3, TSUS, provides 
that yarn introduced as needlework or otherwise may constitute 
ornamentation for tariff purposes. Whether or not particular stitching 
falls within the purview of headnote 3(a)(i) depends on whether that 
stitching serves a primarily utilitarian, as oppose to decorative, func- 
tion. Colonial Corp. of America v. United States, 62 Cust. Ct. 502, C.D. 
3815 (1969). 

In this connection, Headquarters ruling 059060, dated June 29, 
1979, held that ‘any functional quilting stitching on a garment (i.e., 
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stitching which actually holds two or three layers of material together, 
one layer of which is a batting or is similar to a batting) will not 
constitute ornamentation for tariff purposes.”’ The merchandise which 
was the subject of that ruling consisted of garments that were made up 
three layers of material (a woven outer shell, a middle batting, and a 
woven lining) which had quilting stitching holding the outer shell and 
batting layers together. In reaching that decision, no thought was 
given to the fact that quilting stitching might be used to justify 
decorative designs on nonquilted garments. 

While we do not have samples of the garments to which these 
pockets will be attached, since the pockets are of the type usually 
found on denim jeans, we assume that the garments will be denim 
jeans. We are unable to determine the benefit conferred on the wearer 
of such garments due to the presence of the quilted pockets, other than 
the decorative effect of the quilting stitching. 

It is suggested that the pockets are not truly quilted because the 
stitching on those pockets is more ornate than necessary. In this 
respect, a tariff classification is not governed by how a garment could 
have been made. Rather, the test is whether a particular feature is, 
in itself, primarily decorative or primarily functional. Blairmoor 
Knitwear Corp. v. United States, 60 Cust. Ct. 388, C.D. 3396 (1968). 

It is also suggested that the thickness of the middle batting layer in 
the two pockets is not sufficient for those pockets to be considered 
quilted. Taking this approach would place the Customs Service in the 
position of dictating to manufacturers minimum quality requirements 
for quilted garments. This is neither desirable nor, in the absence of 
provable industry standards supporting such a determination, legally 
defensible. 

The wording in Headquarters ruling 059060 should be read in 
conjunction with the merchandise being ruled upon. Therefore, it is 
not controlling in this instance. 

Where a garment contains quilting with decorative stitching and 
that quilting has little or no utilitarian value, the quilting stitching 
will be considered ornamentation for tariff purposes. This concept of 
classification is not new. The Customs Service has, on numerous 
occasions, ruled that features which are functional on some garments 
may be considered ornamentation on other garments. In this con- 
nection see C.S.D. 79-117, file 054745, dated July 5, 1978, where boys’ 
pants were classified as ornamented due to a textile loop on those 
pants, even though the loop was similar to functional loops on work 
pants; T.D. 70-72(16), which held that a textile tab on a woman’s 
trench coat constituted ornamentation because the plastic ring that 
it held served no functional purpose while similar tabs holding func- 
tional D-rings on ski jackets are not ornamentation; and C.S.D. 
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79-127, file 054807, dated August 16, 1978, held that triple needle 
stitching on women’s raincoats constitutes ornamentation while 
similar sticthing on work garments may be considered primarily 
functional and not ornamentation. 

Holding.—Since there appears to be no reasonably functional pur- 
pose attributable to quilted patch pockets on jeans, the decorative 
quilting stitching on those pockets constitutes ornamentation for 
tariff purposes. 


(C.S.D. 80-234) 


Temporary Importation Under Bond: Whether Repacking a Bulk 
Product Into Small Containers Constitutes Processing Under 


Item 864.05, TSUS 


Date: February 28, 1980 
File: CON-9-RRUCDB 
211289 B/SMC 


Issue.-—Does repacking a bulk product into small containers con- 
stitute processing for purposes of item 864.05, TSUS? 

Facts.—A chemical corporation plans to import certain chemicals in 
14-ton demountable tanks and to repack the chemicals in drums, 
varying from 64 kg to 800 kg, after which the chemicals will be ex- 
ported. There is no mixing of chemicals involved; rather the chemicals 
are simply pumped from the large tanks into the drums with very 
little in terms of capital and invested labor involved. 

Law and analysis—Item 864.05, Tariff Schedules of the United 
States, provides for the temporary free entry under bond of articles 
to be repaired, altered, or processed, including processes which result 
in articles manufactured or produced in the United States. 

The Customs Service has consistently interpreted this language as 
contemplating more than a mere repacking of the imported mer- 
chandise itself and more than a change in the form or number of the 
imported containers. For example, a letter ruling dated March 12, 
1962 (Bureau Letter 516.5) held that repacking a chemical does not 
constitute a process making the chemical eligible for entry under sec- 
tion 308(1), Tariff Act of 1930, as amended, the predecessor of the 
present law. 

The instant case differs from a previous decision by this office in- 
volving the repacking of sugar from bulk containers into individualized 
half-ounce packets. (File 209056, August 1, 1978.) That ruling held the 
operation resulted in a new and different article with a different name, 
character, or use. The operation also was substantial in terms of capital 
expenditure as well as invested labor. These criteria were cited in a 
discussion of what constitutes a process or manufacture in 27 Op. 
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Attorney Gen. 68 (1908). They have also been a determining factor 
when there has been a question of a possible production for drawback 
purposes. (File 209867, January 18, 1979.) 

As previously stated, the proposed operation in the case in question 
involves very little in terms of capital and invested labor. Also, al- 
though the exported drums may be available for consumer use, the 
final form is not limited to such a market as are the half-ounce sugar 
packets. 

Holding.—The repacking of chemicals imported in demountable 
tanks into drums does not constitute a processing for purposes of 
864.05, TSUS. 

Possible alternative-—Section 81c, title 19, United States Code, 
provides in relevant part that foreign and domestic merchandise of 
every description, except where prohibited by law, may without being 
subject to the customs laws of the United States, be brought into a 
foreign trade zone and may be stored, sold, exhibited, broken up, 
repacked, assembled, distributed, sorted, graded, cleaned, mixed with 
foreign or domestic merchandise, or otherwise manipulated, or be 
manufactured. (Italic added). 

The repacking operation planned by the applicant may be accom- 
plished in a foreign trade zone without payment of duties under title 
19, United States Code, section 81c. 

Effect on other rulings—Headquarters letter ruling, file 209056, 
August 1, 1978, distinguished. 


(C.S.D. 80-235) 


Entry: Fixed Structure Drilling Platform and Production Platform 
Affixed to the Outer Continental Shelf 
Date: February 29, 1980 
File: ENT-1-01-RRUEE 
712131 M 

This ruling concerns when Customs may accept entries for a fixed 
structure drilling platform and for a production platform which are to 
be permanently affixed to the Outer Continental Shelf. 

Isswe.—May Customs permit the entry of a fixed structure drilling 
platform and a production platform prior to these articles being 
permanently affixed to the Outer Continental Shelf? 

Facts—An importer plans to commence drilling and production 
operations for oil approximately 9 miles offshore (outside of the port of 
entry) on the Outer Continental Shelf. The structure consists of two 
major parts: (1) a fixed structure drilling platform, and (2) a produc- 
tion platform. The drilling platform is presently located on a barge 
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within the port harbor. The barge has been disconnected from a tug- 
boat which towed it into the harbor. The importer plans in the near 
future to have a tugboat tow a barge carrying the production platform 
into the port’s harbor. The importer requests permission to enter the 
drilling platform and, when the production platform arrives at the 
port of entry, the production platform, prior to these platforms being 
permanently attached to the Outer Continental Shelf. 

The District Director of Customs at the port of entry involved will 
not permit the importer to enter the drilling structure because the 
merchandise is destined to be unladen at a location on the Continental 
Shelf outside the port limits. The District Director contends that the 
drilling platform will not be subject to the entry of merchandise 
requirements until it is physically attached to the Outer Continental 
Shelf. 

The District Director states that the same reasoning would apply 
to the production platform if it is brought into the port’s limits and the 
importer attempts to enter it. However, the District Director states 
that if the drilling platform is already attached to the Outer Continen- 
tal Shelf and the production platform is towed directly from a foreign 
port in the vicinity of the drilling structure, the production platform is 
eligible for entry when it arrives within the vicinity of the drilling 
structure because it is arriving at a fixed location with the intent to 
then and there unlade. 

Law and analysis.—Section 141.1(a) of the Customs Regulations 
provides that duties and the liability for their payment accrue upon 
imported merchandise by vessel when the importing vessel arrives 
within a Customs port with the intent to then and there unlade. 
Section 101.1(h), Customs Regulations, defines the date of importation 
for merchandise arriving by vessel as the date on which the vessel 
arrives within the limits of a port in the United States with the intent 
then and there to unlade such merchandise. 

Section 141.68(e), Customs Regulations, (T.D. 79-221), provides 
that merchandise shall not be authorized for release, nor shall an 
entry or an entry summary which serves as both the entry and entry 
summary be considered filed or presented, until the merchandise has 
arrived within the port limits with the intent to unlade. 

C.S.D. 79-1 provides that foreign-built drilling and production 
platforms which are not vessels, if permanently or temporarily at- 
tached to the seabed of the Outer Continental Shelf, would be con- 
sidered imported into the Customs territory of the United States and 
subject to the laws and Customs regulations resulting from such 
importation. 

43 U.S.C. 1333(a)(1), in pertinent part, provides that the Constitu- 
tion and laws and civil and political jurisdiction of the United States 





32 CUSTOMS 


are extended to the subsoil and seabed of the Outer Continental Shelf 
and to all artificial islands and all installations and other devices 
permanently or temporarily attached to the seabed which may be 
erected thereon for the purpose of exploring for, developing, or pro- 
ducing resources therefrom or any such installation or other device 
(other than a ship or vessel) for the purpose of transporting such 
resources. 

We have ruled and numerous court cases have held an entry of 
merchandise may be made with and accepted by Customs prior to the 
unlading of the merchandise. In T.D. 30161, the court even stated that 
when merchandise manifested for a particular port was brought into 
that port of entry with the intent to unlade the merchandise there, the 
refusal of the collector of Customs (now referred to as the district 
director of Customs) of that port to accept the entry and the subse- 
quent fact that the merchandise was entered at a second port of entry 
did not change the fact that the merchandise was imported and en- 
titled to be entered when the vessel arrived within the limits of that 
first port of entry. The court further stated that the importer’s offer 
to enter the merchandise at the manifested port of entry was tanta- 
mount to entering it and paying duty thereon and that the importer 
was entitled to pay duty at the lower rate which existed when he 
attempted to make entry at the first port. This case illustrates the 
fact that the acceptance of any entry should be based on the intention 
of the importer at the time of the filing of the entry. 

Therefore, we have ruled that merchandise which is not intended 
to be unladen at the port of arrival (the first port of entry), but which 
is intended to be unladen at a second port of entry in the United 
States, is not considered imported merchandise when it arrives at the 
first port because there is no intent then and there to unlade, and a 
Customs entry will not be accepted. 

In this case, the question arises whether the district director may 
accept entry for the drilling platform presently in the port and, after 
the arrival of the production platform, entry for the production 
platform while these structures are within the port limits and prior 
to their attachment to the Outer Continental Shelf. Since it is the 
intention of the importer to unlade the drilling platform and later the 
production platform outside of the port and affix such merchandise to 
the Outer Continental Shelf, and since this area will be subject to the 
jurisdiction of the port of entry involved, we believe that the drilling 
platform may be entered and, after the production platform arrives 
within the port limits, the production platform may likewise be 
entered. When the drilling platform is affixed to the Outer Continental 
Shelf, this area is not considered a separate Customs port of entry, but 
instead is considered to come under the jurisdiction of the port involved 
and entries of merchandise are tendered at that port. 
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We also note that there is a strong policy throughout Customs laws 
and regulations in favor of entering goods rather than having them 
hover or otherwise delay entry for indefinite periods of time. Section 
141.5 of the Customs Regulations requires that the merchandise must 
be entered within 5 working days after the entry of the importing 
vessel, unless a longer time is authorized by law or regulation or in 
writing by the district director. 19 U.S.C. 1484(a) provides that the 
entry summary documentation must be filed within 10 days after 
entry. 19 U.S.C. 1490 requires the appropriate Customs officer to take 
merchandise into his custody alter the time prescribed by law for 
entry where such entry is incomplete or in some way defective. 19 
U.S.C. 1457 allows the appropriate Customs officer to take possession 
of any merchandise which remains unladen for more than 25 days after 
entry of the vessel to protect the revenue. This decision would be in 
contormity with the policy of Customs laws and regulations, as 
evidenced by the above examples, of favoring expeditious entry of 
merchandise. 

If the drilling platform is permanently attached to the Outer Conti- 
nental Shelf and the production platform is towed directly from the 
foreign port to the vicinity of the drilling platform, the production 
platform may be entered prior to its attachment to the drilling plat- 
form. This is because by its attachment to the Outer Continental 
Shelf in accordance with 43 U.S.C. 1333(a)(1) the laws of the United 
States (which would include Customs laws relating to the entry of 
merchandise) would attach to that area. Thus the production platform 
would be considered imported in the Customs sense since it is arriving 
at an area treated as part of the Customs territory of the United States 
with the intent to unlade and permanently affix the production 
platform there. 

It has been suggested that C.S.D. 79-1 would preclude Customs 
accepting entry for the drilling or production platform when such 
merchandise is brought into the port limits prior to the attachment of 
such merchandise to the Outer Continental Shelf. We wish to point 
out that C.S.D. 79-1 was concerned primarily with the usual 
situation when merchandise is towed directly from a foreign port to 
be affixed to the Outer Continental Shelf. It was not intended to pre- 
clude an importer from bringing such merchandise into the port of 
entry and entering it there prior to its unlading and attachment to the 
Outer Continental Shelf. 

Holding.—(1) Customs may accept entries for a fixed structure 
drilling platform and, after the production platform arrives at the 
port of entry, for a production platform when such articles are within 
the limits of the port of entry and prior to these articles being unladen 
and permanently affixed to the Outer Continental Shelf. 





34 CUSTOMS 


(2) If the fixed structure drilling platform is permanently affixed to 
the Outer Continental Shelf and the production platform is towed 
directly from a foreign port to the vicinity of the drilling platform, the 
production platform may be entered prior to its unlading and attach- 
ment to the Outer Continental Shelf. 


(C.S.D. 80-236) 
Country of Origin Marking: Electrical Conduit Couplings 


Date: March 5, 1980 
File: MAR-2-05-RRUEE 
711343 CSB 


This ruling concerns the country of origin marking requirements of 
electrical conduit couplings. 

Issues.—Whether electrical conduit couplings are required to be 
individually marked to indicate their country of origin, when the 
importer merely attaches a coupling to each length of electrical con- 
duit pipe that he manufactures. 

Whether the importers of the above electrical conduit couplings 
would be considered the ultimate purchasers pursuant to section 304 
of the Tariff Act of 1930, as amended (19 U.S.C. 1304). 

Facts —The electrical conduit couplings are imported from Korea 
in various sizes ranging from \ inch to 6 inches in diameter. 

The individual couplings are packaged in bulk in resale cartons that 
are clearly marked ‘Made in Korea.” The couplings are sold to two 
industrial concerns, neither of which sell the couplings in their imported 
condition. Both companies attach, by screwing, a single coupling to 
one end of a standard length of electrical conduit manufactured and 
sold by these companies. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), requires that every article of foreign origin (or its 
container) imported into the United States shall be marked in a legible 
and conspicuous manner to indicate the English name of the country 
of origin to the ultimate purchaser in the United States. 

The ultimate purchaser of an imported article is defined in section 
134.1(d) of the Customs Regulations as the last person in the United 
States who will receive the article in the form in which it was imported. 

Section 134.35 of the regulations provides that an article sub- 
stantially changed by manufacture which results in an article having a 
name, character, or use differing from that of the imported article will 
be within the principle of the decision of the case of United States v. Gib- 
son-Tomsen Oo., Inc., 27 C.C.P.A. 267 (C.A.D. 98). Under this 
principle, the manufacturer or processor in the United States who 
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converts or combines the imported article into the different article will 
be considered the ultimate purchaser of the imported article within the 
contemplation of section 304(a), Tariff Act of 1930, as amended 
(19 U.S.C. 1304(a)), and the article may be excepted from marking. 
The outermost containers of the imported articles shall be marked in 
accordance with 19 U.S.C. 1304 (a)(3)(D). 

Pursuant to section 134.1(d)(2) of the Customs Regulations, if the 
manufacturing process is merely a minor one which leaves the identity 
of the imported article intact, the consumer or user of the article, who 
obtains the article after the processing, will be regarded as the ulti- 
mate purchaser. 

In this case the couplings themselves do not undergo any manu- 
facturing processes. They are merely attached to one end of a length of 
conduit, since this is apparently the usual way in which the conduit is 
sold. In some cases an imported component may represent such a 
minor part of the complete article to which it is attached that it will 
lose its separate identity as an article of commerce, even though not 
subjected to any manufacturing processes. In such case the person 
using the component in this way will be considered the ultimate 
purchaser of the component, for purposes of 19 U.S.C. 1304. In the 
present case, however, the coupling is a significant part of the combined 
pipe and coupling, and is not considered to lose its separate identity 
when attached to the length of conduit. 

Holding.—For purposes of 19 U.S.C. 1304(a), the user of the com- 
bined conduit and couplings is deemed to be the ultimate purchaser 
of the electrical conduit couplings. Accordingly, the couplings are 
required to be individually marked to indicate the country of origin to 
these purchasers. 


(C.S.D. 80-237) 


Country of Orgin Marking: Falsely Marked Articles in Properly 
Marked Containers 


Date: March 7, 1980 
File: MAR-2-03-RRUEE 
712419 MC 


This ruling concerns the country of origin marking of imported 
stainless steel cutlery, to be silver plated in the United States. 

Isswe—Whether stainless steel cutlery may be imported bearing 
the marking ‘ (name) Stainless Silverplate/West Germany,” where 
the merchandise is to be shipped in containers marked ‘Stainless 
Steel Cutlery/West Germany” to a United States manufacturer 
for the purposes of polishing, silver plating, and packaging. 

Facts.—Stainless steel cutlery is to be imported from West Germany 
by a United States manutacturing company for the purposes of 
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polishing, silver plating, and packaging the merchandise in its plant 
and subsequently selling the then silver-plated cutlery. The mer- 
chandise itself would be marked ‘“(name) Stainless Silverplate/West 
Germany” when imported, but shipped to the United States manu- 
facturer in containers marked “Stainless Steel Cutlery/West 
Germany.” 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides in general that all articles of foreign 
origin imported into the United States must be legibly and con- 
spicuously marked to indicate the country of origin to an ultimate 
purchaser in the United States, with certain exceptions. 19 U.S.C. 
1304(a)(3)(D), authorizes an exception from individual marking 
if the marking of the container in which the article is imported will 
reasonably indicate the country of origin of the article to the ultimate 
purchaser. 

Section 134.1(d)(1) of the Customs Regulations indicates that if 
an imported article will be used in manufacture, the manufacturer 
may be the ultimate purchaser if he subjects the imported article 
to a process which results in a substantial transformation of the 
article, even though the process may not result in a new or different 
article. 

In the present situation, the imported article, stainless steel cutlery, 
is subjected to a process of silver plating. In view of the high cost of 
silver plating with respect to the material being plated, the Customs 
Service is of the opinion that this process results in a substantial 
change to the stainless steel flatware and cannot be considered merely 
a minor process. While the cutlery remains cutlery after the plating 
process, its chief value and distinctive character derives from the 
silver plating rather than its use simply as flatware. 

Whereas the ultimate purchaser of the imported cutlery is the 
United States manufacturer who effects the substantial transforma- 
tion, the country-of-orgin marking requirement would be satisfied 
if only the containers in which the cutlery is imported are marked 
with the country of origin. Under such circumstances, Customs officers 
at the port of entry may require written assurances that such con- 
tainers will reach the ultimate purchaser unopened and that the 
articles will not be sold or distributed or used in their imported con- 
dition other than in the silver-plating process. 

Although the marking of the containers ‘Stainless Steel Cutlery/ 
West Germany”’ satisfies Customs marking requirements for purposes 
of section 134.1 of the regulations, an additional problem is posed by 
the fact that the designation ‘‘(name) Stainless Silverplate/West 
Germany” appears on the individual articles as imported, and will 
remain on the cutlery when sold to later purchasers after being silver 
plated in the United States. 
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Section 11.13(a) of the Customs Regulations prohibits the importa- 
tion of articles bearing false designations of origin, or false descrip- 
tions or representations, including words or other symbols tending 
falsely to describe or represent the articles. The false representation 
present here is that ‘‘(name) Stainless Silverplate/West Germany” 
connotes that the silver plating was conducted in West Germany. 
Thus, although the ultimate purchaser of the imported cutlery 
receives his merchandise in correctly marked containers, the subse- 
quent ultimate purchaser of the articles substantially transformed in 
the United States would be misled by the designation remaining on 
the articles. 

Under these circumstances, the articles as presently marked are 
prohibited importations under section 11.13(a). In order to benefit 
from the exception provided under section 134.1 and comply with 
Customs making requirements, the articles should be imported 
either without any individual marking at all or else the words ‘West 
Germany” must be obliterated. The only alternative by which “West 
Germany” can appear on the imported articles is if a designation 
“Made in West Germany, Silver Plated in the United States” or 
similar words appeared on the cutlery. 

Holding.—Stainless steel cutlery imported by a United States 
manufacturer for silver plating may be exempt from individual 
marking if their containers are clearly marked ‘‘Stainless Steel Cut- 
lery/West Germany.” However, the articles themselves cannot be 
_ marked “Silverplate/West Germany” if the process of silver plating 
is to be conducted in the United States. Either the individual articles 
bear no marking, no reference to West Germany, or clear references 
to the fact that while.the cutlery is of West German origin, the silver 
plating was done domestically. 


(C.S.D. 80-238) 


Value: Foreign Inland Freight Charges as Part of Transaction Value 


Date: March 14, 1980 
File: CLA-2:RRUCV TLL 

542101 

TAA No. 1 


This is in reply to your letter dated February 28, 1980, discussing 
your understanding of how the U.S. Customs Service will value 
foreign inland freight under the Trade Agreements Act of 1979. 

We agree with your statement that if the price paid or payable 
for the imported merchandise does not include foreign inland freight 
charges (an ex-factory price), the foreign inland freight would not 
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be added to the price to arrive at transaction value because the law 
specifies five items that may be added, and foreign inland freight is 
not so specified. 

However, with regard to the situation when the price paid or 
payable includes foreign inland freight charges (an f.o.b. delivered 
price), section 402(b)(4)(A) of the act provides in relevant part: 

“(A) The term ‘price actually paid or payable’ means the 
total payment (whether direct or indirect, and exclusive of any 
costs, charges, or expenses incurred for transportation, insurance 
and related services incident to the international shipment of 
the merchandise from the country of exportation to the place 
of importation in the United States) * * *.” 

We see no authority under this section of the Trade Agreements Act 
of 1979 to make the deductions to the price actually paid or payable 
which you are referring to. Therefore, in those situations where the 
price actually paid or payable for imported merchandise includes 
foreign inland freight, such charges will be part of transaction value 
to the extent they are included in the price actually paid or payable. 

Also, we know of no provision in the law or statement of adminis- 
trative action which requires that the component parts of transaction 
value and computed value are to be the same. 


(C.S.D. 80-239) 


Vessel Control: Operation of U.S.-Built, Foreign-Registered Dredge 
and Support Vessels in U.S. Waters 


Date: March 17, 1980 
File: VES-—10-02-RRUCDC 
104460 JL 


This ruling concerns the proposed operation of a U.S.-built, foreign- 
registered dredge and certain other foreign-owned and registered 
vessels in U.S. waters. 

Issues.—1. May foreign-registered vessels engage in the activities 
described below without violating any laws administered by the U.S. 
Customs Service? 

2. Will the documentation of a foreign-built dredge as a U.S. vessel 
give rise to the imposition of Customs duty? 

3. Is the activity of dredging an engagement in coastwise trade? 

4. Is sand and gravel dredged from the ocean floor and utilized for 
the purpose of constructing a manmade is land on which will be erected 
drilling platforms considered merchandise within the meaning of 46 
U.S.C. 883? 
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Facts.—An oil company is contemplating the construction of islands 
in U.S. territorial waters in Prudhoe Bay, Alaska, which will serve as 
drilling platforms. The islands will be constructed from sand and 
gravel dredged from the ocean floor. It is contemplated that 16 vessels 
will be utilized which are all foreign-registered and, with the exception 
of the dredge, are foreign-built. It is stated that the dredge has had 
pontoons added to it in a foreign country and inquiry has been made 
of the U.S. Coast Guard as to whether that modification does or does 
not render the dredge foreign-built within the meaning of 46 U.S.C. 
292. The applicant states that it is willing to transfer title to the 
dredge to an American corporation and document it as a U.S. vessel. 

The vessels and the activities contemplated are described below: 


1. Dredge.—The dredge will be set up in Prudhoe Bay, Alaska, 
to dredge sand and gravel from the ocean floor. It will not be 
moved except as an incident to the dredging operations and will 
not transport the dredged material. 

2. Transfer scow.—The vessel will be used as a work platform, 
receiving the sand and gravel from the dredge through the medium 
of a pipeline apparatus. The transfer scow will then dump the 
sand and gravel into the dump scows. 

3. Dump scows (5).—These vessels will receive the sand and 
gravel from the transfer scow and then will transport it to the 
construction sites, as far as 15 miles in one instance. 

4. Tugboats (6).—These vessels will be utilized to pull the dump 
scows from the dredging sites to the construction sites where the 
sand and gravel will be dumped. 

5. Tugboat (1).—This vessel will be utilized as a dredge tender. 

6. Flat barge.—This vessel will store the fuel oil which is to be 
used by the tugboats. 

7. Spud barge.—This vessel will be used as a stationary work 
platform. It is equipped with a crane and clam bucket which 
will be utilized to move the sand and gravel into place for con- 
struction of the islands. 


Law and analysis. —46 U.S.C. 292 provides as follows: 


A foreign-built dredge shall not, under penalty of forfeiture, 
engage in dredging in the United States unless documented as a 
vessel of the United States. 


46 U.S.C. 289 provides as follows: 


No foreign vessel shall transport passengers between ports or 
places in the United States, either directly or by way of a foreign 
port, under a penalty of $200 for each passenger so transported 
and landed. 


Section 4.50(b), Customs Regulations, defines a passenger as ‘“‘any 
person carried on a vessel who is not connected with the operation of 
such vessel, her navigation, ownership or business.”’ 

46 U.S.C. 316(a), prohibits a foreign-registered vessel from, among 
other things, towing any vessel other than a vessel of foreign registry 
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from any port or place embraced within the coastwise laws to any 
other such port or place (including points within a harbor). 

46 U.S.C. 883, provides, among other things, that no unqualified 
vessel shall transport merchandise between points and places within 
the United States (including points within a harbor). 

Headquarters case No. 104335, dated November 9, 1979, held that 
a foreign-flag storage vessel which remains stationary so that it is a 
mere conduit for the transfer of merchandise from one vessel to 
another will not be in violation of 46 U.S.C. 883. 

In Headquarters case No. 102782/102717, dated April 26, 1977, it 
was held that if dredged material has apparent value and would be 
used commercially or in trade, including use in a landfill, the transpor- 
tation of such material between points in the United States embraced 
within the coastwise laws must be effected by a vessel entitled to 
engage in the coastwise trade. In that case, the argument was advanced 
that the dredged material had no value because the owner of the land- 
fill site extracted a payment for its deposit thereon. It was held that 
where dredged material would be used as landfill it would have value 
to the owner of the landfill site, regardless of whether the party dis- 
posing of it had to pay that owner. 

Headquarters letter of April 30, 1968, file MS 212.01, held that the 
prohibition contained in 46 U.S.C. 292, relates to build, not registry, 
and a dredge under foreign registry may be used for dredging in United 
States waters if she was built in the United States. 

1. Concerning the dredge, the Customs Service defers to the Coast 
Guard in determining whether or not an American-built dredge which 
is thereafter modified in a foreign country is foreign built within the 
meaning of 46 U.S.C. 292. Should the Coast Guard determine that the 
vessel in question has not lost its status as American-built by virtue of 
the addition of the pontoons in Canada, the vessel will not be precluded 
from engaging in the proposed operations, notwithstanding that it is 
of foreign registry. However, should the Coast Guard instead deter- 
mine that the vessel is now foreign built within the meaning of section 
292, it will be precluded from engaging in dredging operations in U.S. 
waters even if it were possible to document the vessel under U.S. law. 
This is so because the historical background and the legislative history 
of the act of May 28, 1906, show clearly ‘‘unless documented as a vessel 
of the United States’ refers only to the vessels named in section 2 of 
that act and that it was the intent of the Congress to bar all other 
foreign-built dredges from dredging in the United States. In 1906 
there were several foreign-built dredges in operation in the harbor at 
Galveston. In order to avoid an inequity to the parties of the contract 
for dredging in Galveston, Congress, by section 2 of the act, authorized 
and directed the Commissioner of Navigation to document as vessels 
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of the United States those several foreign-built dredges. Section 2 was 
omitted from the codification of the act. Therefore, it has been the 
position of the Customs Service and of the Bureau of Marine Inspec- 
tion and Navigation, its predecessor agency in the administration of 
navigation laws, that a foreign-built dredge may not be documented to 
engage in dredging in the United States (except for the dredges named 
in section 2 of the act of May 28, 1906) notwithstanding the words 
“unless documented as a vessel of the United States.’’ Although the 
responsibility for the administration of the vessel documentation 
statutes was transferred to the U.S. Coast Guard in 1967, it remains 
the position of the Customs Service, which retained responsibility for 
the administration of section 292, that foreign-built dredges may not 
engage in dredging in the United States, whether or not documented 
as a vessel of the United States. 

General headnote 5(e), Tariff Schedules of the United States, pro- 
vides that vessels which are not ‘“‘yachts or pleasure boats” within the 
purview of subpart D, part 6, of schedule 6, are not articles subject to 
the provisions of the tariff schedules. Since the subject dredge is not a 
yacht or pleasure boat, it would not be dutiable upon its entry into the 
United States for the purposes described, including documentation as 
a vessel of the United States. 

2. The transfer scow planned to be used merely as a work platform 
will not be utilized to transport sand and gravel and, therefore, may be 
used, as described, without violating section 883. 

3. Should the subject dredge be considered American-built by the 
Coast Guard, the question then presented is whether the dredged 
material, sand and gravel, is considered merchandise within the mean- 
ing of 46 U.S.C. 883. The dredged material in this case will be utilized 
to build artificial islands and the Customs Service therefore considers 
it to have commercial value as landfill, pursuant to case No. 102782/ 
102717 cited above. Consequently, vessels which transport the material 
must be coastwise-qualified in order to avoid the penalties provided 
in section 883. The foreign-registered dump scows, if used to transport 
the dredged material from the transfer scow to the construction sites, 
would therefore be in violation of section 883. 

4, The six foreign-registered tugboats which will be utilized to pull 
the dump scows between the dredge sites and the construction sites 
will not violate 46 U.S.C. 316(a), since the vessels to be towed will be 
foreign-registered. 

5. Regarding the tugboat which is to be used as a dredge tender, we 
note that a tender is commonly taken to be a small vessel or craft 
employed to attend alarger one, taking ashore or bringing aboard passen- 
gers, goods, stores, and so on. Because the tug is foreign-registered, it 
is prohibited from transporting passengers or merchandise between 
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points embraced within the coastwise laws (including points within a 
harbor). 

Personnel who are members of the dredge’s crew or who are engaged 
in work on the dredge would be considered passengers pursuant to 
section 4.50(b), Customs Regulations, and cannot be transported 
between the dredge and any other coastwise points by the tug without 
violating 46 U.S.C. 289. Further, transportation of supplies, tools, 
and other articles to be utilized on the dredge by the tug cannot be 
effected without violating 46 U.S.C. 883. 

6. As noted above, a foreign vessel which is used merely for storage 
will not be considered to have transported merchandise or passengers 
within the meaning of the coastwise laws. Inasmuch as it is stated that 
the flat barge will merely store bunkers for the tugboats, no violation 
is apparent. However, if the bunkers were laden on the barge at one 
coastwise point and the barge is towed to another coastwise point 
where the bunkers are unladen, then a violation of section 883 will 
have occurred. The barge could, of course, be towed from one point 
to another embraced within the coastwise laws if it were free of 
merchandise during the period of its movement. 

7. The spud barge will be used as a stationary work platform to 
position sand and gravel into place after it is dumped by the dump 
scows. Under the facts presented it will not transport merchandise 
nor will it be engaged in dredging. Therefore, we know of no law 
administered by this agency that would be violated by the utilization 
of the spud barge in the manner described. 

Holdings.—1. If the dredge is held to be foreign-built within the 
meaning of 46 U.S.C. 292 by the U.S. Coast Guard, it is prohibited 
from engaging in dredging operations in U.S. waters even if it were 
documented as a vessel of the United States. 

2. The change in documentation of a foreign-registered dredge to 
that of a vessel of the United States will not give rise to the imposition 
of duty, pursuant to general headnote 5(e), Tariff Schedules of the 
United States. 

3. A foreign-registered transfer scow may be used as a stationary 
work platform without violating the coastwise laws. 

4. Foreign-registered dump scows which receive sand and gravel 
dredged in U.S. waters and which are to be used to transport that 
merchandise to another site in U.S. waters where it is dumped to be 
used to construct artificial islands tor drilling platforms will be in 
violation of 46 U.S.C. 883 because the dredged material is considered 
to have commercial value as landfill. 

5. A foreign-registered tugboat which is utilized as a dredge tender 
transporting merchandise and workmen between one coastwise point 
and another coastwise point is in violation of 46 U.S.C. 883 and 289. 
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6. Foreign-registered tugboats may be utilized to tow foreign- 
registered barges between points in U.S. waters without violating 46 
U.S.C. 316(a). 

7. A foreign-registered barge which is used merely to store fuel oil 
for tugboats is not in violation of the coastwise laws, provided it is 
not used to transport the oil. 

8. A foreign-registered spud barge which is used as a stationary work 
platform to position sand and gravel into place after it is dumped by 
dump scows does not violate any law administered by the U.S. 
Customs Service. 


(C.S.D. 80-240) 


Classification: Tire Protection Chains with ‘Essentially Round” 
Links; Determination of Diameter 
Date: March 20, 1980 


File: CLA-2:RRUCGC 
064173 E 


We have considered your letter of December 21, 1979 (RUD/012) 
inquiring as to the tariff status of certain tire protection chains 
manufactured by (name of manufacturer), West Germany, as per 
samples submitted. 

One of the samples submitted illustrates the production of the links 
and the other sample is a link of the tire protection chain. Since 
merchandise is classified in its condition as imported, it is only neces- 
sary to consider the sample link of the tire protection chain. This 
sample is doughnut-shaped with a flattened inner surface. It was 
cut in half resulting in two half-circular portions. The shape of the 
cross section of these half circular portions is more of “D” rather 
than a circle. 

It is your position that this chain should be classified under the 
provision for “chain or chains * * * the links of which are of stock 
essentially round in cross section, and parts thereof, in items 652.24 
through 652.33, TSUS, according to their diameter. You failed to be 
specific as to the diameter of the cross section of the link which you 
submitted. 

The sample link you submitted, having a cross section in the genaler 
shape of a “D,’’ was found to have a shorter diameter of 0.53 inch, a 
longer diameter of 0.69 inch, and an average diameter of 0.61 inch. 
Its diameter, determined on the basis of circumference divided by pi, 
is 0.676 inch. While in the instant case all the diameters measure 
% inch or more but under % inch, which would result in classification 
under item 652.30, the question posed is whether a link having a 
cross section of several diameters is essentially round, and if so, what 
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is the determining diameter. Should one diameter be embraced by 
one line item and another diameter be embraced by another line item. 

The language, “‘the links of which are of stock essentially round in 
cross section’ first appeared in the tariff schedules of the United 
States by reason of the Tariff Schedules Technical Amendments 
Act of 1965. Senate Report No. 530, 89th Congress, on that act 
discloses that the intent of this language was as follows: 

Section 42. Cuatn.—This section clarifies the treatment of 
chain and chains to make certain that flat chains of iron or steel 
are provided for (at a rate of 19 percent) and that the customs 
practice of classifying certain chain on the basis of the diameter 
of the link stock which is essentially round in cross section will 
be continued. No rate change is involved. 

Under the Tariff Act of 1930, provision was made for chain and 
chains in three categories, namely: (1) Those of iron or steel according 
to diameter, (2) those of iron or steel used for the transmission of 
power, and (3) anchor or stud link chain according to diameter. 
In the first category with which we are here concerned, the caption on 
C.I.E. 1279/56 indicates that chains having a diameter in the ordinary 
concept of that term were embraced within that category, and that 
such chain, composed of flat links stamped from sheet or strip metal 
were excluded. At the time of C.I.E. 1279/56, the United States 
Customs Court had just rendered a decision on certain roller chain 
holding it to be classifiable under the provision for chain and chains 
of all kinds, made of iron or steel: * * * less than five-sixteenths of 
one inch in diameter, and not under the provision for chains of iron 
or steel, used for the transmission of power, according to pitch. In the 
course of its decision the court stated that Congress must have used 
the word ‘‘Diameter’’ in a broad sense as applying to the material of 
which the chains were made, whether round, flat, or of other shapes. 

That case was appealed, and in a decision published as C.A.D. 636 
(1957), the appellate court stated that without evidence as to how 
roller chain was treated under the Tariff Act of 1883, there was no 
substantial support that roller chains must have been considered to 
have diameters, and that the prior tariff acts providing for chain 
cited by the Customs Court did not support its conclusion that 
“Congress must have used the word ‘Diameter’ in a broad sense as 
applying to the material of which chains were made, whether round, 
flat, or of other shapes.” 

The ordinary concept of the term diameter as reflected by the 
definition of that term in Webster’s New World Dictionary of the 
American Language, is as follows: 

diameter 1. a straight line passing through the center of a circle 
sphere, etc., from one side to the other; 2. the length of such a 
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line; width or thickness of a circular, or somewhat circular, 
figure or object. 

In view of the foregoing, the language ‘essentially round’? was 
intended to reflect a chain composed of links having a circular or 
somewhat circular cross-section and by no means to include flat links. 
Nor do we believe that it was the intent, by the amendment in the 
Tariff Schedules Technical Amendments Act of 1965, to limit iron or 
steel chain provided by diameters to those composed of links having a 
cross section with only a uniform diameter. To do so would be in con- 
flict with the position of the Government in Grizzly Corporation v. 
United States, 70 Cust. Ct. 251, C.D. 4460 (1973), wherein the Govern- 
ment argued that C. J. Tower & Sons v. United States, 48 Treas. 
Dec. 220, T.D. 41118 (1925), stood for the proposition that chain can 
be composed of links of varying sizes and still be classified and con- 
sidered chain. 

Under the circumstances, we are satisfied that the ‘D’’-shaped 
cross section is somewhat circular and within the provision for chain 
according to its diameter. The sample chain has all of its diameters of 
% inch or more but under % inch in diameter, and therefore, is 
classifiable under item 652.30, TSUS. Should a similar chain have 
diameters provided for in different line items, such chain would be 


classifiable under the provision for other iron or steel chain in item 
652.35, TSUS. 


(C.S.D. 80-241) 


Classification: Stationary Diesel Engines and Parts Used For 
Agricultural Purposes 


Date: March 20, 1980 
File: CLA-2:RRUCGC 
064880 E 

We have considered your letter of February 1, 1980, further in 
regard to the tariff status of certain stationary diesel engines, models 
213 (32 hp), 320 (53 hp), and 426 (72 hp), and parts thereof, products 
of Japan. You state that their primary use is in irrigation (to drive 
pumps), and their secondary use is as replacement engines for agri- 
cultural tractors and implements. 

In requesting that you resubmit your request after the first of the 
year, we had in mind the changes represented by items 870.40 and 
870.45, TSUS, copy enclosed. Pertinent to the construction of these 
items is headnote 1, schedule 8, and headnote 2, part 7, schedule 8, 
respectively, as follows: 


1. The provisions of this schedule are not subject to the rule 
of relative specificity in headnote 10(c) of the General Head- 
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notes and Rules of Interpretation, and except as provided in 
headnote 3 to part 1 of this schedule, any article which is de- 
scribed in any provision in this schedule is classifiable in said 
provision if the conditions and requirements thereof and of any 
applicable regulations are met. 

2. The provisions of items 870.40 and 870.45 do not a apply to: 

(i) articles of textile materials; articles provided for in 
schedule 5; articles of leather or of fur on the skin; 

(ii) articles provided for in schedule 6, part 2, part 3 
(subparts A through F except items 652.13 through 652.38, 
inclusive, 652.84, 652.88, 653.00, and 653.01), part 5 (except 
item 688.40), or part 6, but interchangeable agricultural 
and horticultural implements are classifiable in item 870.40 
even if mounted at the time of importation on a tractor 
provided for in part 6B of schedule 6; 

(iii) ball or roller bearings, including such bearings with 
integral shafts, and parts thereof, provided for in items 
680.33 through 680.35, inclusive; or 

(iv) articles provided for in item 666.00. 

Internal combustion engines are provided for in schedule 6, part 4, 
subpart A. They are, therefore, not excluded from the provisions 
of item 870.40 by virtue of headnote 2, part 7, schedule 8. Since 
internal combustion engines are machinery, it appears they would 
be within the provisions of item 870.40, TSUS, provided they are 
imported to be used for agricultural purposes, and there is compliance 
with the applicable Customs Regulations, sections 10.131 through 
10.139, copy enclosed. 

With respect to parts of internal combustion engines, the situation 
is different. The parts must be imported to be used in articles pro- 
vided for in item 666.00, TSUS. The articles, internal combustion 
engines, are not provided for in item 666.00 but items 660.40 or 
660.42. Therefore, the provisions of item 870.45, TSUS, relative to 
parts of internal combustion engines are not applicable, and they 
would have to be classified and assessed with duty according to the 
facts. 


(C.S.D. 80-242) 


Conditionally Free Merchandise: Aircraft Subassemblies and Parts; 
Certification Requirement Under Civil Aircraft Agreement 


Date: March 28, 1980 
File: ENT-1-01 RRUEE 
712568 BM 


This ruling concerns the importation of subassemblies and parts for 
civil aircraft under the Civil Aircraft Agreement (Title VI of Public 
Law 96-39). 
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Issue.—Do aircraft subassemblies and aircraft parts, which have 
not been tested by an airworthiness authority, imported from Canada 
for assembly in the United States as a “knockdown” aircraft, which 
will be assembled in Japan, meet the certification requirements of the 
Civil Aircraft Agreement, if the aircraft model involved has been 
approved by the Federal Aviation Administration (FAA)? 

Facts—An American aircraft manufacturer has a commercial con- 
tract with the Japanese Government whereby the latter will be fur- 
nished with four “knockdown” civil aircraft so as to allow the Japanese 
to learn to construct the aircraft from its component parts. Certain of 
the subassemblies and parts for these aircraft are manutactured in 
Canada and are imported into the United States to the American 
aircraft manufacturer for assembly. 

The American manufacturer notes that while the subassemblies 
manufactured in Canada have not been examined by an airworthiness 
authority, the model aircraft involved has been approved by the 
Federal Aviation Administration. 

Law and analysis.—Section 601 of Public Law 96-39, in pertinent 
part, provides that aircraft parts certified for use in civil aircraft and 
qualified under one of the listed item numbers of the tariff schedules 
may be imported free of duty. The term “certified for use” means that 
the importer shall file a written statement, accompanied by such sup- 
porting documentation as the Secretary of the Treasurer may require, 
with the appropriate Customs officer stating that the imported article 
has been imported for use in civil aircraft, that it will be so used, and 
that the article has been approved for such use by the FAA or appro- 
priate airworthiness authority in the country of exportation, if such 
approval is recognized by the FAA as an acceptable substitute for 
FAA certification, or that an application for approval for such use has 
been submitted to, and accepted by the FAA. 

It is our understanding that when a certain model aircraft is FAA- 
approved for airworthiness or for test flying, the type of aircraft parts 
used in that aircraft are so listed and form part of that approval. It 
is not necessary that each and every aircraft or part of an aircraft of 
that model be examined by the FAA. The fact that such model aircraft 
has received approval by the FAA is sufficient. The subassemblies 
would contain parts, the models of which were FAA-approved for use 
in the particular model aircraft to be finally assembled in Japan. 
Therefore, we believe that the American manufacturer should certify 
that the subassemblies and parts are imported for use in civil aircraft, 
will be so used and have approval from the FAA. We have recently 
ruled that the final assembly may be done in a foreign country, rather 
than the United States. 

Holding.—The fact that the aircraft subassemblies and aircraft 
parts were not examined by an airworthiness authority would not 
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preclude them from being certified under the Civil Aircraft Agreement, 
since the aircraft model involved had been approved by the FAA. 


(C.S.D. 80-243) 


Generalized System of Preferences: Cost of Materials Used in Manu- 
facturing Process as Direct Costs of Processing Operations 


Date: March 31, 1980 
File: CLA-2:RRUCV BS 
542092 


This is in reference to your letter dated February 12, 1980, in which 
you requested a ruling with regard to the eligibility of certain articles 
for duty-free treatment under the Generalized System of Preferences 
(GSP). 

In our ruling of August 20, 1979, copy enclosed, we held the 
following: 

1. The electroplating process by which the metals contained in 
nickel chloride, potassium gold cyanide, and nickel anodes are 
plated out as free metals in a GSP-eligible article does not result 
in substantially transformed constituent materials within the 
law and regulations of the GSP; 

2. The costs of the hydrochloric acid, potassium citrate, and 
platinum-clad titanium anodes which are consumed during the 
electroplating of an eligible article are direct costs of processing 
operations within the law and regulations of the GSP. 


You now advise that part of the operation, previously performed by 
the exporting manufacturer, will be subcontracted to an independent 
producer also located in the beneficiary developing country (BDC). 
The subcontractor will be required to purchase and import the nickel 
chloride, potassium gold cyanide, and nickel anodes. 

In your opinion, this change should justify a different decision than 
contained in our prior ruling, for the reason that when the electro- 
plating is performed by a subcontractor, the full price charged should 
be considered adirect cost of processing operations of the exporting 
manufacturer. You believe that these materials should be treated 
similarly to assists, since we have held in prior rulings that there is no 
beneficiary developing country of origin requirement for dies, molds, 
tooling, etc., which are furnished free of charge (or at a reduced value) 
to the manufacturer. 

Under section 10.178(a), Customs’ Regulations, the ‘direct costs of 
processing operations’ means those costs either directly incurred in, 
or which can be reasonably allocated to, the growth, production, 
manufacture, or assembly of the specific merchandise under considera- 
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tion. Included among these costs are dies, molds, tooling, and deprecia- 
tion on machinery and equipment which are allocable to the specific 
merchandise. 

We have previously held that if an assist is otherwise a direct cost 
of processing operations, it is not required that the cost of such item 
be incurred within the BDC. However, assists in the form of materials, 
unless consumed in the manufacturing process, are part of the manu- 
factured article, and therefore, are not direct costs of processing opera- 
tions. The eligibility of these materials for use in determining whether 
the 35-percent requirement is satisfied depends on whether the BDC 
is the country of production. In this regard, it makes no difference 
whether the materials were furnished at less than full value. Further- 
more, we find no difference whether the work is subcontracted to an 
independent producer in the BDC, or performed by the primary 
manufacturer. 

Under the circumstances, we find that whether the electroplating 
process is performed by the independent contractor or the primary 
manufacturer, the cost or value of the potassium gold cyanide, nickel 
chloride, and nickel anodes is not a direct cost of processing operations 
performed in the BDC. On the other hand, the materials that are 
consumed in the electroplating process are direct costs of processing 
operations. 


(C.S.D. 80-244) 


Classification: Piano/Violin Imported in Deteriorated Condition; 
Musical Instrument 
Date: April 8, 1980 
File: CLA-2:RRUCGC 
064284 JCH 


This decision concerns the tariff classification of a reproducing 
piano-violin combination. 

Issue-——Whether the article in question is classifiable under the 
provision for musical instruments, other than standard instruments 
classifiable elsewhere, in item 725.52, Tariff Schedules of the United 
States (TSUS), and dutiable under the current column 1 rate of 8.1 
percent ad valorem, or, as contended by the ruling applicant, under 
the provision for waste and scrap, not specially provided for, in item 
793.00, TSUS, for which duty-free entry is authorized under column 1. 

Facts —The instrument in question bears the trade name Phonoliszt- 
Violina, is a product developed shortly after the turn of the century 
by Ludwig Hupfeld of Leipzig, one of the earliest manufacturers of 
reproducing pianos, and is probably built around a piano manufac- 
tured by the company founded by Carl Ronisch, also of Leipzig. It is 
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basically a player piano with a compartment on top containing three 
violins which produce music by revolving within a circular bow which 
vibrates only one string on each instrument. A circular mechanical 
finger device produces the necessary intervals, vibrato, etc. The oper- 
ating mechanism is of the pneumatic type. 

The instrument has been collecting dust for many years in an inn 
in the French Alps and would be imported for restoration and preser- 
vation purposes. 

Law and analysis.—It is contended that the instrument in question 
should be classifiable as waste or scrap because it is in such a state of 
deterioration that it cannot be used for the purposes for which it was 
designed. A 1916 decision is relied on as a pertinent precedent for this 
position. Protest of Pierson Schade Forwarding Co., 30 T.D. 1069, 
Abs. 39883. The merchandise which was the subject of that decision 
was an old organ which had been left out in a shed for 3 years and 
which a Canadian owner traded in on a new organ. It was classified 
under a former tariff provision covering old junk. 

Legislative history is also cited for the purpose of showing that 
articles which would have been classified in the past as old junk should 
now be classified as waste or scrap. Further, Central Vermont Rail- 
way Co. v. United States, 10 Ct. Cust. App. 31, T.D. 38260 (1920), 
was cited for the proposition that a musical instrument must be 
capable of producing music in its condition as imported, and United 
States v. Borgfeldt & Co., 13 Ct. Cust. App. 620, T.D. 41461 (1926), 
was cited for the proposition that a provision for waste includes worn- 
out manufactured articles as well as residue from industrial processes. 

If it is conceivable that a single article which someone would take 
the trouble to import was in such a state of deterioration at the time 
of importation that it would be regarded as waste or scrap, it would 
seem that that condition would best be established by actual Customs 
inspection at the time of importation. The mere assertion that the 
merchandise is deteriorated for the purpose of an advance classi- 
fication is vague. There could be a vast difference between an old 
organ subjected to the abuse of the dampness and other Canadian 
climatic rigors in a shed and an old instrument which is basically a 
piano sheltered in the more benign environment of an inn. Depending 
upon many factors, 60 or 70 years of deterioration of a piano could 
involve major renovation for restoration to a playable condition 
to merely tuning, cleaning, and adjustments to compensate for wear. 
While the reproducing mechanism contains more parts and materials, 
such as rubber and textiles, more susceptible to deterioration than 
the basic parts of a piano, the piano action components of this type 
of instrument operate independently of the automatic playing 
components. 
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Therefore, it is possible that the instrument could be usable at least 
as a piano with restoration which involves work which is basically 
only servicing operations even though more would be required to use 
its automatic playing features. 

However, if the instrument cannot be regarded as a musical instru- 
ment for tariff classification purposes, we do not find that it would 
then fall under a waste or scrap provision so long as its value is 
primarily in its rarity and restoration potential. An examination of the 
Prerson Schade Forwarding Co. decision, supra, shows that the pipes of 
the organ in question were to be melted down, the wood in its case sal- 
vaged for the veneer, and the worn keyboard totally discarded. The 
merchandise which was the subject of the Borfeldt decision, supra, 
similarly involved merchandise whose main value was in the salvage 
value of the materials the wornout manufactured articles were made of. 
Accordingly, we do not believe that the cited cases and legislative 
history establish a legislative intent to include articles which are not 
quite old enough to qualify as antiques, but which are primarily also 
valued as survivors of a bygone art or technology, within the provisions 
for waste and scrap. 

The proposition that an article to qualify as a musical instrument 
must be capable of producing music in its condition as imported, as 
enunciated in The Central Vermont Railway Co. case cited by the ruling 
applicant and in other cases, has been used for such purposes as deter- 
mining whether or not a device is an instrument or a toy, a completed 
musical instrument, a recognized musical instrument, etc. Allusion to 
this proposition is unnecessary to achieve agreement that the article in 
question is a musical instrument if not a candidate for the scrap pile. 
We do not agree that this proposition provides a basis for avoiding 
classification of the Phonoliszt-Violina as a musical instrument just 
because after a long life it naturally is no longer in mint condition. 

Holding.—The combination reproducing piano-violin is classifiable 
as a musical instrument under item 725.52, TSUS. 


(C.S.D. 80-245) 
Drawback: Applicability to Duty Paid for Assists on Entry Not 
Designated for Drawback 


Date: April 14, 1980 
File: DRA-1-09-RRUCDB B 
211373 


Issue.—Must Customs pay drawback on duty paid for assists on 
entries which have not been designated for drawback? 
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Facts.—A consumption entry is filed covering 500 pieces of three 
different types of automotive parts. Included with the entry was a 
Special Customs Invoice (SCI) and a commercial invoice for the cost 
or value of patterns used to develop and manufacture two of the three 
types of parts covered by the entry. The SCI indicated that the duty 
due on another pattern used in the production of the third type part 
has previously been paid in connection with another entry of that 
style part. 

Entered value was determined by adding the f.o.b. values of all 500 
parts and the invoiced value of the patterns used in production of the 
two types of parts. The entered value for this entry did not include the 
value or cost of the patterns used to produce the third-type part 
covered by this entry. 

Drawback was claimed and this entry was designated for determi- 
nation of drawback. Customs officers state that the amount of drawback 
cannot be ascertained since the value of the assists cannot be prorated 
to the two types of parts because the production life of the pattern is 
unknown. Stated another way, Customs does not know exactly how 
many of these two parts will be produced with the aid of the pattern. 
Drawback liquidators feel that if drawback is paid now on the total 
value of the patterns for these two parts, Customs may be paying 
drawback on merchandise which will never be imported. 

Law and analysis.—If an entry is designated for drawback, the 
claimant is entitled to all duties paid in connection with the importa- 
tion of the articles covered by that entry which are used in manufacture 
or production and exported, assuming compliance with all regulations. 
We further assume that all automotive parts of the first two types 
covered by that entry, that is, those parts on which the duty for 
patterns was entirely paid in connection with the entry designated for 
drawback, have been exported. 

We must also assume that the duty paid on the patterns on the 
subject entry was based on their full amortized value, or total engineer- 
ing and ancillary costs of developing the patterns. 

An importer may wish to pay duty prospectively by including the 
total value of assists as part of the value of the merchandise covered 
by the first entry. Or, if the importer knows the number of units to be 
produced, he or she may allocate the design and development costs 
(or costs of other assists) among the known number of units to be pro- 
duced. Where it was contemplated that two models were to be pro- 
duced, the design and development costs were properly allocated over 
the two models, notwithstanding the fact that only one model was 
imported (United States v. Border Brokerage Co., Inc. 66 Cust. Ct. 639, 
A.R.D. 288, (1971)). On the other hand, if the importer merely 
projects or hopes for production of a number of units, and there is no 
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showing of actual production or evidence that these units will be 
produced, the value of the assists must be prorated over the number of 
units actually produced at the time entry is made. Thus, when an 
importer claimed that 65,000 copies of a book were to be produced, 
although only 20,000 had been produced at the time entry of 5,000 
copies was made, and there being no evidence of demand for 65,000 
copies or that this amount would be printed, the importer was required 
to allocate the value of the assists over the 20,000 copies actually 
produced Ozford University Press, N.Y., Inc. v. United States, 36 
CCPA 102, C.A.D. 405 (1949). The court pointed out that in similar 
sases expectations of production are not reached, and the manufac- 
turers and exporters are left holding the bag. (36 CCPA at 105.) There 
is nothing to preclude an importer from paying duty on the value of all 
assists at the time of first entry to get it over with. 

A drawback claimant is entitled to 99 percent of the duties paid on 
any entry which is properly designated according to our regulations. If 
that entry happens to include duty paid for the entire value of assists, 
then that duty is properly subject to drawback. If that entry merely 
refers to duty payments made tor assists on previous entries covering 
merchandise which has not been designated for drawback, then those 
duty payments are not subject to refund as drawback. 

The claimant is not receiving more drawback than he or she is en- 
titled to, since the drawback is based on duty actually paid. 

Holding.—When an entry is properly designated for drawback, and 
that entry includes duty paid on the total cost of assists, those duties 
are properly the subject of drawback. Claimants may not receive draw- 
back on assists paid in conjunction with entries not designated for 
drawback, even though those assists are part of the cost of production of 
articles which are covered by entries which are designated for 
drawback. 


(C.S.D. 80-246) 


Generalized System of Preferences: Substantial Transformation and 
Direct Costs of Processing Operations 


Date: April 23, 1980 
File: CLA-2:RRUCV BS 
542097 


This is in reference to your letter of February 19, 1980, regarding 
the eligibility for duty-free treatment under the Generalized System 
of Preferences (GSP) of beer produced in Samoa, a beneficiary devel- 
oping country. 

Merchandise may qualify for duty-free treatment under GSP only 
if the sum of the cost or value of the materials produced in the bene- 
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ficiary developing country plus the direct cost of processing operations 
performed in such country is not less than 35 percent of the value of 
the article. The direct cost of processing operations means those costs 
either directly or indirectly incurred in, or which can be reasonably 
allocable to, the growth, production, manufacture, or assembly of the 
specific merchandise under consideration. 

With your letter, you have transmitted a document entitled “1977 
Profit and Loss Account,’ in which the manufacturer lists various 
costs believed to be either materials produced in Samoa or direct 
costs of processing operations. Our comments with regard to these 
costs are as follows: 


Raw materials, filter, cleaning materials.—In addition to water, 
you advise that the raw materials used are barley, hops, and yeast, 
all of which are imported. As a result, these materials can be 
considered materials produced in Samoa only if substantially 
transformed in that country into new and different articles of 
commerce. It appears from the information submitted that the 
barley is transformed in Samoa into malt, a new and different 
article of commerce, and accordingly, we believe its cost may be 
included in the 35-percent requirement. However, it appears from 
the submitted diagram that the hops and yeast are not so trans- 
formed, and therefore, the cost of these materials cannot be in- 
cluded as part of the 35-percent requirement. 

The filter used in the production process and the cleaning 
materials used to maintain the production equipment are direct 
costs of processing operations. 

Electricity, fuel, water—To the extent actually used in the 
production process, overhead expenses such as electricity, fuel, 
and water are direct costs of processing operations and are in- 
cluded in the 35-percent requirement. 

Production—salaries and wages.—The salaries, wages, and fringe 
benefits of production workers are includable in the 35-percent 
requirement. 

Insurance and maintenance.—Maintenance of the production 
equipment is an includable cost for purposes of the 35-percent 
requirement; however, liability insurance is not included in the 
production process itself, and therefore, is not a direct cost of 
processing operations. 

Depreciation.—Depreciation of equipment and machinery used 
in the production process is a direct cost of processing operations 
and properly includable in the 35-percent requirement. 

Selling expenses, administrative expenses, and finance charges 
are indirect costs of processing, and therefore, are not includable 
in the 35-percent requirement. 

Based on the information submitted, we cannot make an accurate 
determination as to the total cost or value of the materials produced 
in the beneficiary developing country and the direct costs of processing 
operations, as compared to the total value of the merchandise. A 
further breakdown of the listed categories, regarding the cost or value 
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of the components comprising each category, would be necessary to 
make that determination. 


(C.S.D. 80-247) 


Value: Whether Prices to Related Selected Purchaser Fairly Reflect 
Market Value; Sufficiency of Evidence; Determination by Ap- 
praising Officer. 


Date: April 30, 1980 
File: CLA-2: RRUCV 
061119 GE/RP 


Re Decision on Application tor Further Review of Protests No. 
2809-8-000149 and 2809-8-000914 

District Director oF Customs, 

San Francisco, Calif. 

Dear Sir: This is in reply to the above-referenced protests con- 
cerning the valuation of certain ladies garments imported from Hong 
Kong by a selected purchaser in the United States. 

Isswe.—-Whether the price between the related foreign manufacturer 
and the United States selected purchaser fairly reflects the market 
value of the imported merchandise. 

Facts—The referenced protests concern entries of the subject 
merchandise from August 1974, through December 1975. During the 
period from August 1974, to January 1975, the importer was a single 
selected purchaser of women’s apparel from 2» Hong Kong manufac- 
turer (hereinafter designated as ABC Corp.). The records of ABC 
Corp. were destroyed after ABC Corp. ceased operations in early 
1975; no evidence relevant to entries involving ABC Corp. has been 
presented to Headquarters by the protestant. 

In November 1974, the importer’s president and director, together 
with two persons who had ownership interests in ABC Corp. estab- 
lished a new clothing manufacturing company (X YZ Ltd.) in Hong 
Kong. Each of the three cofounders owned a one-third interest in 
XYZ Ltd. On January 25, 1975, XYZ Ltd. commenced business and 
acted as the exclusive supplier to the importer. We note that the other 
entries herein being protested concern importations from XYZ Ltd. 

An independent auditing firm reported that XYZ Ltd. averaged a 
10-percent profit over the 9-month period from January 25, 1975, 
to September 30, 1975. A report by a different independent auditor 
shows that during the 13-month period from January 25, 1975, to 
March 31, 1976, XYZ Ltd. made a profit of only 5 percent. Over the 
next 11 months X YZ Ltd. sustained a loss of HK$460,000. According 
to additional information submitted to Headquarters, the importer 
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also sustained operating losses during this latter period. We note that 
no information has been submitted regarding the performance of the 
original manufacturing concern, ABC Corp. 

The importer claims that the invoice prices properly represent the 
export value of the merchandise under section 402(b) of the Tariff 
Act of 1930, as amended. In the alternative, the importer contends 
that if constructed value is the proper basis of appraisement, the 
invoice prices properly represent such a value. The application of 
protestant’s arguments in support of these claims differs depending on 
the dates of the entries involved. 

On the other hand, your office is of the opinion that constructed 
value is the proper basis of appraisement. More specifically, it is the 
opinion of your office that the transactions between the importer and 
the manufacturing companies were not made at arm’s length and 
that the invoice prices did not fairly reflect market value. 

According to information submitted to Headquarters, the importer 
has filed a total of seven protests. However, we have received through 
official channels only these two applications for further review. This 
opinion, therefore, is Jimited to the particular issues and facts raised 
in the referenced applications for further review. 

Law and analysis.—It is the opinion of Headquarters that con- 
structed value is the proper basis of appraisement. Since the subject 
merchandise—ladies’ cotton pant suits—is not on the final list (T.D. 
54521), appraisement is to be made under section 402 of the Tariff 
Act of 1930, as amended. 

The statutorily preferred basis of valuation under section 402 is 
export value. In order to determine export value, one of the require- 
ments which must be met is that the goods in question be “freely sold 
or, in the absence of sales, offered for sale.’’ The mere fact that export 
sales are made only to a selected purchaser does not necessarily 
preclude a showing that the merchandise was “freely sold” within the 
meaning of export value, sections 402(b) and 402(f)(1)(B), Tariff Act 
of 1930, as amended. However, if export value is to be established 
where sales are made to a selected purchaser the prices must fairly 
reflect the market value of the merchandise. 

Where, as here, there are sales only to a related selected purchaser, 
several aspects of the transactions may be examined to determine 
whether the price fairly reflects market value. The position of Cus- 
toms, as explained in T.D. 78-344, is that evidence including, but not 
limited to, circumstances of sales, relative mark-ups of the importer 
and exporter, and quantities and levels of trade will be accepted to 
prove that the sales were made at arm’s length and that the relation- 
ship between the parties does not preclude a finding that the price 
fairly reflects market value. Customs, in acquiescence with the decision 
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of the Court of Customs and Patent Appeals in D. H. Baldwin Co. v. 
United States, 65 CCPA 67, C.A.D. 1208, 577 F. 2d 704 (1978), will 
not look to cost of production, home-market sales, and third country 
sales for comparison purposes in determining whether a proposed 
export value fairly reflects market value. 

With respect to the entries made when the original manufactur- 
ing concern, ABC Corp., was supplying exclusively to the protestant, 
the protestant has submitted neither evidence nor arguments to show 
that the prices fairly reflect market value. Although your office did 
not provide Headquarters with any evidence indicating that the mer- 
chandise covered by these particular entries was not “freely sold’’, 
we have no basis to find that the appraising officer acted incorrectly 
in determining that export value was not the proper basis of appraise- 
ment. We must, therefore, deny the protests insofar as they involve 
entries made when ABC Corp. was the exclusive supplier to the 
protestant. 

With regard to the entries involving importations from X YZ Ltd., 
protestant contends that evidence of arm’s length transactions is 
warranted by a showing that the manutacturer’s profit is identical 
to the standard profit of other manufacturers in Hong Kong producing 
similar merchandise. Protestant relies on the auditor’s report showing 
that XYZ Ltd.’s profit from January 25, 1975, to September 30, 
1975, was 10 percent, and sworn affidavits by each of the co-owners of 
XYZ Ltd. that the standard profit in the industry was likewise 10 
percent. 

The contention of protestant is undermined by the fact that the 
report by the other independent auditor shows that from January 25, 
1975, to March 31, 1976, XYZ Ltd., made a profit of only 5 per- 
cent. In addition, the manager of XYZ Ltd. attested that ‘other 
factories are making profits of 15-16 percent for selling similar mer- 
chandise.”’ Finally, there is some evidence that similar merchandise 
sold by a different manufacturer to unrelated parties was priced 10 
percent higher than the invoice prices of the subject merchandise. 
The evidence which Headquarters has on hand is not complete and 
thus not sufficient to establish an export value equal to the invoice 
prices plus 10 percent. However, it does provide some indication that 
the invoice prices do not fairly reflect market value. See Exzbrook, 
Inc., v. United States, 69 Cust. Ct. 224, R.D. 11772 (1972). 

Protestant contends further that the parallel original profitability 
and subsequent losses of XYZ Ltd., and itself support a finding that 
the two companies dealt fairly and at arm’s length with each other. 
A company’s general performance in terms of profits and losses is 
influenced by many factors and although profit is not an irrelevant 
consideration in determining arm’s length transactions, the price a 
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company negotiates—whether at arm’s length or not—does not 
necessarily determine in and of itself whether the company makes a 
profit or incurs a loss. Thus, if the two companies did perform similar- 
ly—which fact has not been clearly established—it does not neces- 
sarily follow that the prices were negotiated at arm’s length. 

The protestant also assets that the prices negotiated between X YZ 
Ltd., and itself were competitive with those of other Hong Kong 
manufacturers selling similar merchandise to unrelated U.S. pur- 
chasers. If this could be established as fact, Headquarters would be 
of the opinion that the invoice prices properly represent export 
value; however, protestant has not adduced any evidence to support 
this assertion. 

The evidence proffered by protestant is not sufficient to establish 
that the prices of the subject merchandise fairly reflect market value, 
especially in light of evidence tending to contradict protestant’s 
contention. 

Protestant also contends that to the extent a relationship existed 
between itself and XYZ Ltd., this relationship did not influence the 
setting of prices of the imported merchandise. Protestant cites The 
American Greiner Electronics, Inc. v. United States, 79 Cust. Ct. 92, 
C.D. 4718 (1977), wherein the Court states: 

If it is ever possible to determine that invoice prices to a 
“selected purchaser at wholesale’—‘‘fairly reflect the market 
value” without evidence of prices in other kinds of transactions 
for comparison purposes, that is so only when the relations 
between buyer and seller are clearly set forth and are such as to 
warrant an inference that they dealt at arm’s length. Citing 
National Carloading Corporation v. United States, 57 Cust. Ct. 
758, 759, A.R.D. 215 (1966). 

In this regard, protestant notes that even though its president 
owned a one-third interest in X YZ Ltd., the owners of the other two- 
thirds interest would not have benefited by negotiating a price which 
did not fairly reflect the market value of the merchandise. Protestant’s 
position is that this relationship supports a finding that prices were 
negotiated at arm’s length. We disagree. 

The fact that the importer’s president owned less than a controlling 
interest in XYZ Ltd. does not guarantee that negotiations between 
the parties were conducted at arm’s length. The importer—as a 
related selected purchaser—may have been in a position to negotiate 
prices which did not fairly reflect market value but nontheless bene- 
fited the manufacturer enough so as to assure a continued business 
relationship. Doubt as to the independence of the parties, therefore, 
still exists. Further, the present case is not one ‘‘without evidence of 
prices in other kinds of transactions for comparison purposes.” As 
noted above, there is evidence that similar merchandise sold by a 
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different manufacturer in Hong Kong to unrelated U.S. purchasers 
was priced 10 percent higher than the subject merchandise. Without 
an adequate explanation of this circumstance, protestant has not 
supported its contention that the relationship between the parties 
was such as to warrant a finding of arm’s-length transactions. 

In view of the evidence presented, it is our opinion that the invoice 
prices were not negotiated at arm’s length and do not fairly reflect 
the market value of the subject merchandise. Export value, therefore, 
has not been established. Furthermore, the protestant has not estab- 
lished that the invoice prices include all elements of value and thus 
properly represent constructed value. Accordingly, we are unable to 
say that the appraising officer acted incorrectly in finding that the 
constructed value was not represented by the invoice prices. 

Holding.—We find that the invoice prices do not fairly reflect the 
market value or include all elements of value of the subject merchan- 
dise, and that constructed value, as determined by the appraising 
officer, is the proper basis of appraisement. You are, therefore, directed 
to deny the protests in full. 


(C.S.D. 80-248) 


Vessel Control: Use of Vessels of Less Than Five Net Tons in the 
Fisheries; 46 U.S.C. 251 


Date: September 26, 1980 
File: VES-7-01-RRUCDC 
104589 PH 
To: All Regional Commissioners. 
From: Director, Carriers, Drawback and Bonds Division. 
Subject: Use of Vessels of Less Than Five Net Tons in the Fisheries. 

It has come to our attention that there may be some confusion 
regarding the entitlement of the subject vessels to engage in the 
fisheries. 

Under 46 U.S.C. 251, enrolled and licensed vessels of 20 tons and 
upward or “vessels of less than 20 tons, which although not enrolled, 
have a license in force * * * and no others, shall be deemed vessels 
of the United States entitled to the privileges of vessels employed in 
the coasting trade or fisheries’’. 

The confusion to which our attention has been called may have 
been caused by the fact that 46 U.S.C. 251 entitles certain enrolled 
and licensed or licensed vessels, “‘and no others”, to engage in the 
fisheries. Because there is no provision of law for the licensing or en- 
rollment and licensing of vessels of less than 5 net tons, this provision 
could be construed to exclude such vessels from engaging in the 
American fisheries. 
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Instead of so interpreting 46 U.S.C. 251, the Customs Service has 
long held that undocumented vessels of less than 5 net tons may en- 
gage in the American fisheries when owned by citizens of the United 
States or by aliens resident in the United States. This administrative 
practice is now explicitly provided for in the Customs Regulations 
(19 CFR 4.96(b)). 

In T.D. 56382(6), we considered whether this administrative 
practice was affected by Public Law 88-308 (16 U.S.C. 1081-1085)— 
since repealed by section 402(b), Fishery Conservation and Manage- 
ment Act of 1976 (90 Stat. 360)—which, among other things, pro- 
hibited any vessel “except a vessel of the United States’”’ from fishing 
in U.S. territorial waters. We stated that because the legislative 
history of Public Law 88-308 indicated no intent on the part of 
Congress to disturb the administrative practice under consideration, 
the practice would be continued as before. Parenthetically, we noted 
in this Treasury decision that the administrative practice under con- 
sideration had been followed ‘‘at least since 1940”. 

Please insure that all Customs officers in your region are aware that 
vessels of less than 5 net tons, whether built in the United States or of 
foreign-build, owned by U.S. citizens or by aliens resident in the 
United States, may engage in the American fisheries. (See T.D. 
56382(6) and sec. 4.96(b), Customs Regulations.) 


(C.S.D. 80-249) 


Conditionally Free Merchandise: Worn Aircraft Tires Imported For 
Retreading; Civil Aircraft Agreement 


Date: May 15, 1980 
File: ENT-1-01 RRUEE 
712861 M 


This ruling concerns whether worn aircraft tires imported for 
retreading and subsequent use on a civil aircraft are entitled to duty- 
free entry under the Civil Aircraft Agreement (Title VI of Public 
Law 96-39). 

Issue.—Are aircraft tires imported for retreading and subsequent 
use on a civil aircraft entitled to duty-free entry under the Civil 
Aircraft Agreement? 

Facts.—An American aircraft tire retreading company imports worn 
aircraft tires from some certified Canadian airlines to be retreaded and 
returned for further service on the aircraft of the Canadian airlines. 
The American tire retreading company notes that the tires involved 
will conform to the FAA standards after they are retreaded. The 
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Federal Aviation Administration (FAA) has verbally informed us that 
this company operates a certified retreading facility. 

Law and analysis.—Section 601 of Public Law 96-39, in pertinent 
part, provides that aircraft parts certified for use in civil aircraft and 
qualified under one of the listed item numbers of the tariff schedules 
may be imported free of duty. The term “certified for use” means that 
the importer shall file a written statement, accompanied by such 
supporting documentation as the Secretary of the Treasury may 
require, with the appropriate Customs officer stating that the im- 
ported article has been imported for use in civil aircraft, that it will 
be so used, and that the article has been approved for such use by the 
FAA or by the airworthiness authority in the country of exportation, 
if such approval is recognized by the FAA as an acceptable substitute 
for FAA certification, or that an application for such use has been 
submitted to, and accepted by the FAA. 

We believe that the fact that the tires, when imported, are to be 
conditioned before being again placed on the aircraft does not pro- 
hibit them from being entered duty-free under the Civil Aircraft 
Agreement. In a prior ruling, we held semifinished aircraft parts may 
be imported under the Civil Aircraft Agreement. Certainly at the 
time of importation those parts were not in condition to be placed on 
the aircraft. We believe that the certification requirement is fulfilled 
because the tires are airplane tires previously approved for use on 
civil aircraft, and are imported for use on a civil aircraft, after such 
tires are retreaded. Of course, if the tires, upon testing, are rejected 
for retreading and are subsequently used for a different purpose than 
being placed on a civil aircraft, a diversion will have occurred and the 
importer at the time of diversion would be obligated to Customs for 
the appropriate duty. 

Holding.—Aircraft tires imported for retreading and subsequent 
use on a civil aircraft are entitled to duty-free entry under the Civil 
Aircraft Agreement. 


(C.S.D. 80-250) 


Reliquidation: Negligent Inaction by Importer’s Employee; 
Applicability of Section 520(c) (1), Tariff Act of 1930, As Amended 


Date: May 20, 1980 
File: LIQ-8-01 RRUEE 
712886 BM 


This ruling reviews a protest against a District Director’s refusal 
to reliquidate an entry pursuant to section 520(c)(1), Tariff Act of 
1930, as amended. 
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Issue.—Is the failure of the importer, after being requested by 
Customs to furnish additional information to aid Customs in determin- 
ing the value of the merchandise, a clerical error, mistake of fact, 
or other inadvertence within the meaning of section 520(c)(1), Tariff 
Act of 1930, as amended? 

Facts—On November 4, 1976, a consumption entry was filed for 
the merchandise involved. On December 13, 1976, Customs at the 
port of entry, requested on Customs form 28 information from the 
importer concerning the use of assists. On November 18, 1977, Customs 
stated on Customs form 29 that in the absence of a reply from the 
importer Customs proposed to appraise the merchandise at a higher 
value by taking into consideration the research, development and 
engineering assists involved. Since Customs did not receive a reply 
from the importer in regard to either notice sent him, the entry was 
liquidated on February 10, 1978, with the value increase as proposed 
on Customs form 29. This action resulted in the assessment of ap- 
proximately $14,300 in additional duties, which were paid by the 
importer in July 1978. 

On October 10, 1978, the importer requested reliquidation of the 
entry under section 520(c)(1), Tariff Act of 1930, as amended. The 
request was denied on November 27, 1978, by the District Director 
of the port where the merchandise was entered. On December 6, 1978, 
the importer filed a protest claiming that his failure to comply with 
the notices sent by Customs to him was due to a clerical error on the 
part of a former employee, who inadvertently filed the request rather 
than supply Customs with the appropriate answer. 

The attorney for the importer amended the protest and stated that 
Customs should consider that the liquidation of the entry was the 
result of a mistake of fact or inadvertence not amounting to an error 
in the construction of law for the following two reasons: 

(1) the liquidation of the entry was made by Customs on an 
arbitrary basis because Customs at the port of entry did not 
have information before it to substantiate the inclusion of the 
assists as part of the value of the merchandise, and 

(2) The Customs Court, in C. J. Tower and Sons of Buffalo, 
Inc. v. the United States, 68 Cust. Ct. 17. C.D. 4327 (1972), 
ordered the reliquidation under section 520(c)(1) of the Tariff 
Act of 1930, as amended, of an entry liquidated by Customs 
without its knowledge that the merchandise was eligible for 
duty-free entry as emergency war material. 

Law and analysis.—Section 520(c) (1), Tariff Act of 1930, as amended 
(19 U.S.C. 1520(c)(1)), in pertinent part, provides that the District 
Director may reliquidate an entry to correct a clerical error, mistake 
of fact, or other inadvertence not amounting to an error in the con- 
struction of law. 
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The importer contends that his employee filed the two notices from 
Customs concerning the assists, instead of responding to such notices. 
A failure to act may be correctable under section 520(c)(1), Tariff 
Act of 1930, as amended, when it is coupled with another significant 
factor, such as a misunderstanding of the facts, or the inability of the 
importer to obtain proper documentation to establish a claim. How- 
ever, in this case the only significant factor present in the matter is 
the failure to perform a required act. Therefore, we conclude that the 
failure by the importer to respond to the two notices from Customs 
concerning the assists amounted to negligent inaction on the part of 
the importer, and therefore, did not involve a clerical error, mistake 
of fact, or inadvertence within the meaning of section 520(c)(1), 
Tariff Act of 1930, as amended. (Headquarters rulings 302801 M, 
dated Dec. 2, 1975, 502896 M, dated Nov. 19, 1975, EV 342.6 D, 
dated Aug. 15, 1973, EV 332.1 D, dated Jan. 13, 1969, and EV 473.3 
D, dated Apr. 12, 1965, noted.) 

If an importer fails to respond to inquiries from Customs for further 
information, as happened in this case, Customs must liquidate the 
entry on the basis of the best information available to it. Where there 
is doubt regarding the appraisement of the merchandise, Customs 
has an obligation to protect the revenue and must liquidate the entry 
at the higher value. In this case, there was a reasonable basis for in- 
cluding the costs of the assists in the value of the merchandise. There- 
fore, the Customs officer did not make a clerical error, mistake of 
fact, or other inadvertence within the meaning of section 520(c)(1), 
Tariff Act of 1930, as amended. 

If the theory of the importer’s attorney on this point was accepted, 
Customs might be placed in a position whereby it might never be 
able to liquidate an entry because of the failure of the importer to 
provide Customs with additional information requested. Thus, such 
a transaction would never be finalized. This result would clearly be 
contrary to the intent of Congress, as evidenced by section 209 of 
Public Law 95-410. This section added a new section 504 to the 
Tariff Act which places a time limitation on Customs as to when 
entries filed on or after April 1, 1979, must be liquidated by Customs. 
With few exceptions noted, such entries must be liquidated within 1 
year after the date of entry. 

The importer’s attorney believes that C. J. Tower and Sons of 
Buffalo, Inc. v. United States, 68 Cust. Ct. 17, C.D. 4327 (1972), is 
applicable to this case. However, in the C. J. Tower case neither 
Customs nor the importer were aware until after the liquidation of 
the entry had become final that the merchandise involved was emer- 
gency war material and therefore eligible for duty-free entry. The 
court concluded that such lack of knowledge on the part of Customs 
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and the importer amounted to a mistake of fact, or inadvertence 
within the meaning of section 520(c)(1) of the Tariff Act. In this 
particular case, on the other hand, the importer failed to respond to 
Customs’ notices for further information regarding the assists. Such 
failure on the part of the importer to respond to the inquiries from 
Customs amounted to negligent inaction on the part of the importer 
and thus is not correctable as a clerical error, mistake of fact, or in- 
advertence within the meaning of setion 520(c)(1) of the Tariff Act. 

Holding.—The failure of the importer to respond to Customs’ 
requests for additional information to aid Customs in determining 
the value of the merchandise amounted to negligent inaction on the 
part of the importer, and therefore, did not involve a clerical error, 
mistake of fact, or inadvertence within the meaning of section 520(c) 
(1), Tariff Act of 1930, as amended. The protest is therefore denied in 
full. 
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The President approved and signed Public Law 96-417, the Cus- 
toms Courts Act of 1980, on October 10, 1980. The act, effective 
November 1, 1980, clarifies and expands the status, jurisdiction, and 
powers of the former U.S. Customs Court and changes the name of 
the court to the U.S. Court of International Trade. 

Effective November 1, 1980, the procedures for publication and the 
forms of citation of decisions of the court are as follows: 

1. A slip opinion number (Slip Op.) is assigned to an opinion 
on the date of publication and is used as the official citation, 
together with the date of publication, until the opinion appears 
in the official reports of the U.S. Court of International Trade. 
The form of citation to a slip opinion is The American Schack 
Company, Inc. v. United States, 1 CIT —, Slip Op. 80-1 (Nov. 3, 
1980). (The U.S. Customs Court reports terminate with C.D. 
4878 in vol. 85. Vol. 1 of the U.S. Court of International Trade 
Reports begins with the first opinion published after Nov. 1, 
1980 (Slip Op. 80-1 reported below).) 
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2. After.an opinion appears in the official reports, the slip 
opinion number is not used, and the citation is to the volume 
and page of the official reports together with the year of publica- 
tion; e.g., The American Schack Company, Inc. v. United States, 
1CIT 1 1 (1980). (When an opinion is also published in the Federal 
Supplement or Federal Rules Decisions, citation to these re- 
eX is included following the citation to the official reports.) 

3. The form of citation to opinions of the U.S. Customs Court 
remains the same; e.g., Labay International, Inc. v. United States, 
83 Cust. Ct. 152, CD. 4834, (1979); Alberta Gas Chemicals, Inc. 
v. United States, 84 Cust. Ct. —, C.R.D. 80-1, 483 F. Supp. 
303 (1980). 

4. Abstracts of decisions not supported by an opinion will 
continue to be numbered and published as they have been in the 
past. 

The first opinion of the U.S. Court of International Trade 
(Ship Op. 80—1) follows. 


Decision of the United States 
Court of International Trade 


(Slzp Op. 80-1) 


THE AMERICAN ScHACK CoMPANY INc. PLAINTIFF, Uv. UNITED 
’ ’ ’ 
STATES, DEFENDANT 


Court No. 77-3-00366 
HOOD SYSTEMS 


Parts of hood systems which are designed for a particular basic 
oxygen furnace used in the manufacture of steel, claimed to be properly 
subject to classification under item 661.70, TSUS, held properly 
classifiable under item 661.30, TSUS, as alternatively claimed by 
defendant. 

In the field of customs jurisprudence it is a well-recognized principle 
that a part of a part is a part for tariff purposes. United States v. 
American Express Co., 29 CCPA 87, C.A.D. 175 (1941). 

When the law of most States requires such equipment for safe and 
efficient operation, as in the case at bar, it is considered an essential 
part. Eric Wedemeyer v. United States, 7 Cust. Ct. 141, C.D. 556 
(1941). 

Equipment required by law to prevent pollution and to protect 
workers falls under the so-called rule of essentiality. Succinctly stated, 
this rule provides that an integral, constituent, or component part, 
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without which the article to which it is joined cannot function as such, 
is a part for tariff purposes. 

Since it has been satisfactorily established that the imported 
merchandise falls within item 661.30, supra, the claim by plaintiff 
under item 661.70, supra, is of no avail since the former is more 
specific than the latter. F. L. Smidth & Company v. United States, 
56 CCPA 77, C.A.D. 958, 409 F. 2d 1369 (1969); C. J. Tower & Sons 
of Buffalo, Inc., et al. v. United States, 69 Cust. Ct. 105, C.D. 4379, 
351 F. Supp. 604 (1972), aff’d, 61 CCPA 74, C.A.D. 1124, 496 F. 2d 
1219 (1974). 


[Judgment for defendant.] 
(Decided November 3, 1980) 


Dickie, McCamey & Chilcote (J. Lawrence McBride at the trial and on the 
brief) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Sidney N. Kuflik at the trial; Robert 
H. White on the brief), for the defendant. 


Forp, Judge: By this action plaintiff seeks a reclassification of three 
entries liquidated at the Port of Chicago at 9.5 percent ad valorem 
under the provisions of item 657.20, TSUS. Plaintiff contends the 
merchandise, parts of a hood system specifically designed for a basic 


oxygen furnace at the Inland Harbor Works plant of the Inland 
Steel Co., is properly subject to classification under item 661.70, 
TSUS, and as such dutiable at 6 percent ad valorem. 

Defendant by its answer to the complaint alternatively claims the 
merchandise to-be properly dutiable at 9.5 percent ad valorem under 
the provisions of item 661.30, TSUS. 

The pertinent statutory provisions and headnotes read as follows: 


Tariff Schedules of the United States, 19 U.S.C. § 1202: 


ScHEDULE 6.—METALS AND METAL Propwucts 


* * * * * 


PART 3.—METAL PRODUCTS 


* * * % % % * 


Subpart G.—Metal Products Not Specially Provided For 


Subpart G headnotes: 

1. This subpart covers only articles of metal 
which are not more specifically provided for 
elsewhere in the tariff schedules. 

* * * * * * 


Articles of iron or steel, not coated or plated 
with precious metal: 
* * * * * 
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Other articles: 
* * 


9.5% ad val. 


* * 


PART 4.—MACHINERY AND MECHANICAL 
EQUIPMENT 
* * * * 


Subpart A.—Boilers, Non-Electric Motors 
and Engines, and Other General-Pur- 
pose Machinery 

Subpart A headnote: 

1. A machine or appliance which is 
described in this subpart and also is 
described elsewhere in this part is classi- 
fiable in this subpart. 


* * * * 


Industrial and laboratory furnaces and 
ovens, nonelectric, and parts thereof_-_ 9.5% ad val. 
* * * # * * 


Industrial machinery, plant, and similar 
laboratory equipment, whether or not 
electrically heated, for the treatment of 
materials by a process involving a 


change of temperature, such as heating, 
cooking, roasting, distilling, rectifying, 
sterilizing, pasteurizing, steaming, 
drying, evaporating, vaporizing, con- 
densing, or cooling; instantaneous or 
storage water heaters, nonelectrical; - 
all the foregoing (except agricultural 
implements, sugar machinery, shoe 
machinery, and machinery or equip- 
ment for the heat-treatment of textile 
yarns, fabrics, or made-up textile 
articles) and parts thereof: 
* * 


661.70 6% ad val. 
General headnotes and rules of interpretation: 
10. General interpretative rules—For the pur- 
poses of these schedules— 
* * * * * 


(c) an imported article which is described in 
two or more provisions of the schedules is classifi- 
able in the provision which most specifically 
describes it; but, in applying this rule of interpre- 
tation, the following considerations shall govern: 

(i) a superior heading cannot be enlarged 
by inferior headings indented under it but 
can be limited thereby ; 
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(ii) compar sons are to be made only 
between provisions of coordinate or equal 
status, i.e., between the primary or main 
superior headings of the schedules or be- 
tween coordinate inferior headings which are 
subordinate to the same superior headings; 
* * * * * 

(ij) a provision for parts of an article 
covers a product solely or chiefly used as a 
part of such article, but does not prevail 
over a specific provision for such part. 

The record consists of the testimony of four witnesses called on 
behalf of plaintiff and two by defendant. In addition, eight exhibits 
were received in evidence for plaintiff and three on behalf of defendant. 

While the commercial invoices refer to two complete hood systems 
and spares, the testimony establishes the three entries before the court 
cover only a portion of the hood systems. A fourth entry, not before the 
court, covers the balance of the imported merchandise but not the 
complete system. Additional components of the complete system were 
manufactured in the United States. 

Plaintiff’s witnesses, Dixon and Feinstein, agreed that importations 
covered by the three entries before this court do not constitute com- 
plete hood systems. The hood system is mounted above, but some 
distance from, the furnace mouth so as to permit it to conduct the 
gases away from the furnace to a venturi scrubber which subsequently 
cleans the gases. This unit is operated on the basis of suppressed com- 
bustion, that is, preventing combustion to the best of its ability. This 
is accomplished by raising or lowering the skirt. The raising and lower- 
ing of the skirt is actuated by the furnace operator who activates hy- 
draulic cylinders. The raising and lowering of the skirt has a dual 
purpose. It permits the proper amount of air into the gap which is 
formed between the skirt and furnace in order to best utilize the sup- 
pressed combustion system. Additionally, the skirt is moved by use 
of the hydraulic cylinders during the melting operation to either fill 
or empty the furnace. 

The gases pass through the hood to the quenching system where 
they are cooled from approximately 2600 degrees Fahrenheit to 
approximately 1800 degrees Fahrenheit. This cooling is the result of 
the gases passing through the membrane hood which consists of 
circulating ducts of tubes through which water is pumped. The water 
then flows to a cooling tower and is recirculated to the hood. Cooling 
is necessary to protect the integrity of the hood, which under extreme 
heat could corrode or be otherwise incapacitated. The gas then pro- 
ceeds vertically upward to equipment known as the venturi, which 
is used to take the dust out of the gas. The gases which have been 
freed of the dust are then passed into a large fan and flared off. 
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The lower portion of the hood system is designed to be movable on 
tracks similar to railroad tracks to permit the relining of a furnace. 
This track or trolley is operated by an electric motor and is manu- 
factured in the United States. 

The witnesses agree there is no primary function of the hood sys- 
tem. Mr. Mihm, a former employee of plaintiff called on behalf of 
defendant, considered the three basic functions of the hood to be 
conveying of gas, maintaining pressure, and extracting heat. Mr. 
Meder, called as a rebuttal witness for plaintiff, agreed there was no 
main function of the hood system and considered conveying, cooling, 
and pressure control to be the three basic functions of the hood. 

An exhaust system of some form is required by law to prevent pollu- 
tion as well as to protect workers operating near the furnace. None 
of the witnesses were aware of any basic oxygen furnace, presently in 
use in the United States, which did not have some form of exhaust 
system. The witnesses did not, however, agree on the question as to 
whether such system is a part of the furnace. It is noted that defen- 
dant’s witness Nagati considered such a system, together with the 
gas cleaning system, to be an integral part of the basic oxygen furnace 
without which it cannot safely or legally operate. 

Whether the sytem is a part for tariff purposes is a question to be 
determined by the court. It is uncontroverted that the importations 
consist of parts of a hood exhaust system. In the field of customs 
jurisprudence it is a well-recognized principle that a part of a part 
is a part for tariff purposes. United States v. American Express Co., 
29 CCPA 87, C.A.D. 175 (1941). Therefore, if the imported parts of 
the exhaust hood system are parts of the basic oxygen furnace, they 
are for tariff purposes parts of the furnace. 

Rule 10(ij) of the general interpretative rules provides that a 
product solely or chiefly used as a part is covered by a provision for 
“parts” but does not prevail over a specific provision for such part. 
Inasmuch as the imported system is designed for use with a specific 
furnace, there can be no question as to its sole use. The court is of the 
opinion that the hood exhaust system is part of the furnace. All wit- 
nesses agree they know of no basic oxygen furnace presently in opera- 
tion which does not have an exhaust system. An exhaust system, 
according to the witnesses, is, to the best of their knowledge, required 
by law to prevent pollution and to protect the workers operating the 
turnaces. Such use would bring the imported merchandise under the 
so-called rule of essentiality. Succinctly stated, this rule provides that 
an integral, constituent, or component part, without which the article 
to which it is joined cannot function as such, is a part for tariff pur- 
poses. United States v. Willoughby Camera Stores, Inc., 21 CCPA 322, 
T.D. 46851, cert. denied, 292 U.S. 640 (1933); United States v. The 
J. D. Richardson Company, 36 CCPA 15, C.A.D. 390 (1948), cert. 
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denied, 336 U.S. 936 (1949); United States v. John A. Steer Co., 46 
CCPA 132, C.A.D. 715 (1959). When the law of most states requires 
such equipment for safe and efficient operation, as in the case at bar, 
it is considered an essential part. Eric Wedemeyer v. United States, 
7 Cust. Ct. 141, C.D. 556 (1941). Even if the use of the imported 
merchandise were optional, it is a part for tariff purposes, since it 
contributes to the safe and efficient operation of the furnace. Gallagher 
& Ascher Company v. United States, 52 CCPA 11, C.A.D. 849 (1964). 

In view of rule 10(ij) the court must consider whether the imported 
merchandise is specifically provided for. However, even if the court 
were to hold the imported merchandise to fall within item 661.70, 
supra, as claimed, and the court does not so hold, such claim would 
be of no avail to plaintiff since the law has been settled that item 
661.30, supra, is more specific and prevails over classification under 
item 661.70. F. L. Smidth & Company v. United States, 56 CCPA 77, 
C.A.D. 958, 409 F.2d 1369 (1969); C. J. Tower & Sons of Buffalo, Inc., 
et al. v. United States, 69 Cust. Ct. 105, C.D. 4379, 351 F. Supp. 604 
(1972), aff'd, 61 CCPA 74, C.A.D. 1124, 496 F.2d 1219 (1974). 

Further, the record does not satisfactorily establish the primary 
purpose of the said unit to be the result of a change of temperature, 
nor does the unit operate on materials as that term is utilized in item 
661.70. The legislative history indicates only such type of article is 
intended to be covered by said provision. See Tariff Classification 
Study, schedule 6, page 263. 

In view of the foregoing, it is apparent that a basket provision such 
as item 657.20, supra, the provision under which the merchandise was 
classified, cannot prevail over a provision for parts. Beacon Cycle & 
Supply Co., Inc. v. United States, 81 Cust. Ct. 46, C.D. 4764, 548 F. 
Supp. 813 (1978). Based upon the record and for the reasons set 
forth, plaintiff’s claim is overruled and judgment will be entered 
accordingly. 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identi- 
fying matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A. copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 
10 cents per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuLLETIN, through 
July 2, 1980, are available in microfiche format at a cost of $23.85 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Reference Area. Subscribers will 
automatically receive updates as they are issued and will be billed 
accordingly. 

Dated: November 17, 1980. 

Marvin M. AMERNICK, 
(For Director, Regulations and Information Division, 
Office of Regulations and Rulings). 





CUSTOMS 





Date of 
decision 


File 
No. 


Issue 





10-22-80 


10-29-80 


10-22-80 


10-22-80 


10-22-80 


10-27-80 


10-20-80 


10-30-80 


10-29-80 


10-28-80 


10— 6-80 


10-21-80 
10-27-80 


10-28-80 


10-15-80 


10-31-80 


09-16-80 


09-15-80 


09-18-80 


10-30-80 


104375 


104512 


104530 


104843 


104844 


104848 


104868 


104899 


104922 


711721 


712844 


712890 
713261 


714115 


714267 


715079 


060633 


061345 


061467 


061544 





Vessels: Relief from duties accruing under 19 U.S.C. 1466 
on the cost of vessel repairs 

Carrier control: Arrival from foreign of American vessel 
without certified copy of crew list and resultant penalty 
for failure to comply with 19 U.S.C. 1434 

Vessels: Delayed collection of special tonnage tax and 
light money 

Carrier control: Whether time limit requirements of 19 
U.S.C. 1483, 1434 or 1485 may be waived owing to 
limited dock facilities and dangerous boarding 
conditions 

Vessels: Intended importation of a pleasure boat of 
foreign registry by a nonresident (812.30, 696.05, 
696.10) 

Vessels: Retention of records regarding collection and 
payment of duty 

Vessels: Use of foreign-flag vessel to lay pipe between 
drilling platforms, wellheads and other coastwise 
points 

Carrier control: Application of the coastwise laws to 
the movement of a foreign storage vessel from its 
permanent station, for safety purposes, during the 
transfer of Alaskan oil 

Carrier control: Whether there is any prohibition against 
the transportation of a medical team between ports 
of the United States on one or more foreign flag 
vessels 

Exemptions: Designation of agent to clear personal 
baggage and household goods 

In-bond: Exportation or the transportation and expor- 
tation of prohibited merchandise 

Country of origin marking: Cabinet filler plates 

Country of origin marking: Carburetor adjustment 
needles 

Entry: Release of merchandise under the expedited 
entry/entry summary procedure 

Entry: Special immediate delivery procedure for fresh 
fruit and vegetables 

Prohibited and restricted importations: Trademark 
infringement: watches 

Classification: Fungicide: disulfide or tetramethyl- 
thiuram disulfide (425.36) 

Classification: American selling price: ladies casual 
footwear (700.60) 

Classification: Unfinished. snowmobile rubber boot 
bottoms (774.60, 774.50) 

Classification: American selling price: hip and chest-high 
waders (700.60) 
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Date of 
decision 


File 
No. 


CUSTOMS 


Issue 





10-24-80 
10-29-80 
10-30-80 
10-30-80 
10-30-80 
10-17-80 
10-30-80 
10- 7-80 
10— 2-80 


10-— 2-80 
09-16-80 


10-16-80 
10-30-80 
10-31-80 
10-15-80 
10-10-80 
10-30-80 
10-30-80 
10- 1-80 
10-10-80 
10-24-80 
10-16-80 
10-20-80 
10-10-80 
09-15-80 
10- 5-80 
10-24-80 


10-10-80 
09-15-80 


10-17-80 


061779 
061796 
061829 
061959 
061995 
062536 
062941 
064149 
064397 


064664 
064721 


064880 
064913 
064945 
065076 
065102 
065228 
065367 
066011 
066028 
066032 
066063 
066125 
066137 
066139 
066209 
066224 


066227 
066235 


066279 


Classification: American selling price: child’s snowmobile 
boot with attached liner 

Classification: Appraisement under U.S. value :aluminum 
components-extrusions and accessories 

Classification: American selling price: men’s protective 
leg-type tie boot (700.60) 

Classification: American selling price: children’s boots 
(700.60) 

Classification: American selling price: ladies footwear 
(700.60) 

Classification: Water heater control unit (711.78) 

Classification: Canned sport salmon (112.18) 

Classification: Slingshot (730.88) 

Classification: Oil additive used in automobile or truck 
engines (799.00, 657.30) 

Classification: Roller skate shoes 

Classification: Dolls and toy figures of humans (737.40, 
737.22) 

Classification: Novelty sponge figures of animals 
(774.55) 

Classification: Christmas ornaments (772.97, 386.09, 
772.95) 

Classification: Packaging pads used as box liners for 
agricultural products (256.70, 389.62, 359.50) 

Value: Applicability of export value appraisement to 
merchandise subject to trigger pricing 

Classification: American selling price: moonboots 
(700.60) 

Classification: Printing mechanisms (676.30, 676.52) 

Classification: Clutch drum (680.54) 

Classification: China Christmas house lamps with 
musical movements (725.50) 

Classification: Dehydrated citrus fruit concentrates in 
powder form (183.05) 

Classification: Visors and headwear (882.33, 703.15, 
703.05) 

Classification: Aircraft towing tractors (692.40) 

Classification: Laminating presses (678.50) 

Classification: Nuts, studs and studding (646.57, 
657.25, 646.56) 

Classification: Golf shoes (700.53) 

Classification: Container stacker (692.40) 

Classification: Shoe manufacturing machines (678.50, 
674.42, 678.10, 672.14, 664.10, 668.02) 

Classification: Fried onions (141.50) 

Classification: Cylinder head remanufacturing machines 
(674.32) 

Classification: Ferro calcium silicon coaied wire (657.25) 





Date of 
decision 


10-21-80 


10— 9-80 


10-24-80 


10-20-80 


10-20-80 
10- 1-80 


10-30-80 


File 
No. 


066311 


066316 


066359 


066360 


066390 
066529 


066726 


CUSTOMS 


Classification: Wind shield and storage bag (389.62, 
657.40) 

Classification: Engine ignition improvement device for 
fuel conservation and pollution reduction (683.60) 

Classification: Portable vulcanizing press for conveyor 
belts (678.50) 

Classification: Stainless steel boning or filleting knives 
and gurry spoon (650.15, 650.17, 651.47) 

Classification: Zippered pencil pouch (706.60) 

Classification: Women’s cotton denim jeans featuring 
ornamented belt loops (382.00) 

Classification: Artificial silk flowers (748.21) 








International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, 
November 20, 1980. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
Crrtain Turnina MAcHINES AND Investigation No. 337-TA-72 


Components THEREOF 
Notice of Extension of Deadline 


AGENCY: U.S. International Trade Commission. 


ACTION: Extension of the deadline for the Commission’s final deter- 
mination in this investigation from October 24, 1980, to 45 days after 
the filing of an executed settlement agreement; if such agreement is 
not filed by the parties by November 3, 1980, the Commission will 
issue its final determination shortly thereafter. 

SUMMARY: The Commission granted the parties unanimous request 
that the 12-month rule under 19 U.S.C. 1337(b)(1) and that the 
Commission’s final determination be postponed to 45 days after the 
filing of an executed settlement agreement. The parties made this 
request to provide them with more time in which to finalize a settle- 
ment agreement. 

PUBLIC: ACCESS TO RECORD: Copies of the Commission’s 
action and order, and any other public document in this investigation 
are available to the public during official working hours (8:45 a.m. to 
5:15 p.m.) in the Office of the Secretary, U.S. International Trade 
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Commission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0161. 
FOR FURTHER INFORMATION CONTACT: Scott Daniels, 
Esq., Office of the General Counsel, 701 E Street NW., Washington, 
D.C. 20436; telephone 202-523-0480. 

By order of the Commission: 

Issued: October 30, 1980. 

KennetH R. Mason, 
Secretary. 


In the Matter of 
Crrtain TuRNING MACHINES AND Investigation No. 337-TA-72 
ComPponENts THEREOF 


Notice of Commission Request for Comments Concerning Settlement 
Agreement 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comment on proposed settlement 
agreement. 


SUMMARY: This settlement agreement would result in termination 
of this investigation. This notice requests public comment on the 
agreement within thirty (30) days. 


DATES: Comments will be considered if received within thirty (30) 
days of this notice. Comments should conform with section 201.8 of 
the Commission’s Rules of Practice and Procedure (19 C.F.R. 201.8) 
and should be addressed to Kenneth R. Mason, Secretary, U.S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436. 


SUPPLEMENTARY INFORMATION: In connection with the 
Commission’s investigation, under section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337) of alleged unfair methods of competition 
and unfair acts in the importation or sale of certain turning machines 
and components thereof in the United States, respondents Yamazaki 
Machinery Corp. and Yamazaki Machinery Works Ltd. (“Yama- 
zaki’’) and complainant Warner & Swasey Co. jointly requested 
the Commission on October 22, 1980, to terminate the investigation 
on the basis of a license agreement between Yamazaki and Warner & 
Swasey. The Commission investigative attorney joined in the request 
to terminate. The license agreement between Warner & Swasey and 
Yamazaki contains confidential business information which may 
not be publicly disclosed. However, the essence of the agreement, 
which is described in the motion to terminate, is that Yamazaki may 
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continue to service turning machines already in the United States and 
to import a limited additional number of machines; in return, Warner 
& Swasey is to receive a specified sum of money from Yamazaki. 
Copies of the motion to terminate are available for inspection by 
interested persons in the Office of the Secretary to the Commission, 
701 E Street NW., Washington, D.C. 20436; 202-523-0161. 


WRITTEN COMMENTS REQUESTED: In light of the 
Commission’s duty to consider the public interest, the Commission 
requests written comments from interested persons and agencies 
concerning the effect of the termination of this investigation based on 
the license agreement upon (1) the public health and welfare, (2) 
competitive conditions in the U.S. economy, (3) the production of 
like or directly competitive articles in the United States, and (4) U.S. 
consumers. Notice of this investigation was published in the Federal 
Register of October 24, 1979 (44 F.R. 61271). 


ADDITIONAL INFORMATION: The original and 19 true copies 
of all written submissions must be filed with the Secretary to the 
Commission. Any person desiring to submit a document (or a portion 
thereof) to the Commission in confidence must request in camera 
treatment. Such request should be directed to the Secretary and must 
include a full statement of the reasons why the Commission should 
grant such treatment. The Commission will either accept such sub- 
mission in confidence or return it. All nonconfidential written sub- 


missions will be open to public inspection at the Office of the Secretary. 


FOR FURTHER INFORMATION CONTACT: Scott Daniels, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0480. 

By order of the Commission. 

Issued: November 3, 1980. 


Kennetu R. Mason, 
Secretary. 


TA-131(b)-5, TA-503(a)-7 and 332-113 


PRrRoBABLE Economic Errects or PossisLe TarirrF REDUCTIONS 
UNbDER SEcTION 124 or THE TRADE Act oF 1974 AND DESIGNATION 
oF CERTAIN ARTICLES AS ELigiBLE ARTICLES FOR PURPOSES OF 
THE GENERALIZED SYSTEM OF PREFERENCES 


AGENCY: U.S. International Trade Commission. 


ACTION: As a result of a request from the U.S. Trade Representative 
(USTR) received on October 29, 1980, the Commission has reduced 
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the scope of Investigation Nos. TA-131(b)-5, TA-503(a)-7, and 
332-113 by deleting from the scope of investigation imports of articles 
provided for in items 161.71 and 700.58 of the Tariff Schedules of the 
United States. The USTR request indicated that imports of articles 
provided for in these items were inadvertently included in their 
initial investigation request to the Commission of August 5, 1980. 
SUPPLEMENTARY INFORMATION: The Commission’s initial 
notice of Investigation Nos. TA—131(b)—5, TA-503(a)-7, and 332-113, 
containing information on investigation coverage, the public hearing, 
and related information, was published in the Federal Register of 
August 27, 1980 (45 F.R. 57221). On November 6, 1980, the Com- 
mission published a second Federal Register notice (45 F.R. 73827) 
indicating additional TSUS items to be included in the investigation 
pursuant to a USTR request of September 24, 1980. 

By order of the Commission: 

Issued: November 6, 1980. 

KENNETH R. Mason, 
Secretary. 


Investigation No. 303-TA-14 (Final) 
Piastic ANIMAL IDENTIFICATION TaGs From New ZEALAND 


AGENCY: U.S. International Trade Commission. 


ACTION: Institution of a final countervailing duty investigation. 


SUMMARY: As a result of the affirmative preliminary determination 
on October 28, 1980, by the U.S. Department of Commerce that there 
is a reasonable basis to believe or suspect that benefits are granted by 
the Government of New Zealand with respect to the manufacture, 
production, or exportation of plastic animal identification tags which 
constitute a subsidy within the meaning of the countervailing duty 
law, the U.S. International Trade Commission (hereinafter the Com- 
mission) hereby gives notice of the institution of investigation No. 
303-TA-14 (Final) to determine whether an industry in the United 
States is materially injured, or is threatened with material injury, or 
the establishment of an industry in the United States is materially 
retarded, by reason of imports of such merchandise. Since New Zea- 
land is not a country under the agreement, within the meaning of 
section 701(b) of the Tariff Act of 1930 (herinafter the act), the 
Commission’s investigation is being conducted pursuant to section 
303 of the act, as amended by section 103 of the Trade Agreements 
Act of 1979. For purposes of this investigation, the term ‘plastic 
animal identification tags’? means plastic animal identification tags, 
provided for in item 666.00 of the Tariff Schedules of the United 





80 INTERNATIONAL TRADE COMMISSION NOTICES 


States (TSUS). This investigation will be conducted according to 
the provisions of part 207 of the Commission’s Rules of Practice and 
Procedure (19 CFR 207, 44 F.R. 76457). 


EFFECTIVE DATE: October 28, 1980. 


FOR FURTHER INFORMATION CONTACT: Ms. Judith Case, 
Staff Investigator, Office of Investigations, U.S. International Trade 
Commission, room 350, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0339. 


SUPPLEMENTARY INFORMATION: On September 15, 1980, the 
Commission unanimously determined, on the basis of the information 
developed during the course of investigation No. 303-TA-14 (pre- 
liminary), that there is a reasonable indication that an industry in 
the United States is materially injured, or is threatened with material 
injury, by reason of imports of plastic animal identification tags from 
New Zealand, provided for in item 666.00 of the TSUS, upon which a 
subsidy is allegedly provided. As a result of the Commission’s deter- 
mination, the Department of Commerce (the administering authority) 
continued its investigation into the question of subsidized sales. Unless 
the investigation is extended, the final determination by the Depart- 
ment of Commerce of whether subsidies are being provided by the 
Government of New Zealand will be made not later than January 8, 
1981. 


WRITTEN SUBMISSIONS: Any person may submit to the Com- 
mission a written statement of information pertinent to the subject 
of this investigation. A signed original and nineteen (19) true copies 
of each submission must be filed at the Office of the Secretary, U.S. 
International Trade Commission Building, 701 E Street NW., Wash- 
ington, D.C. 20436, on or before January 27, 1981. All written sub- 
missions, except for confidential business data, will be available for 
public inspection. 

Any submission of business information for which confidential 
treatment is desired shall be submitted separately from other docu- 
ments. The envelope and all pages of such submissions must be clearly 
labeled ‘Confidential Business Information.” Confidential submissions 
and requests for confidential treatment must conform with the re- 
quirements of section 201.6 of the Commission’s Rules of Practice 
and Procedure (19 CFR 201.6). 

A staff report containing preliminary findings of fact will be avail- 
able to all interested parties on January 12, 1981. 


PUBLIC HEARING: The Commission will hold a public hearing in 
connection with this investigation on January 30, 1981, in the hearing 
room of the U.S. International Trade Commission Building, 701 E 
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Street NW., Washington, D.C. 20436, beginning at 10 a.m., e.s.t. 
Requests to appear at the hearing should be filed in writing with the 
Secretary to the Commission not later than the close of business 
(5:15 p.m., e.s.t.), January 12, 1981. All persons desiring to appear 
at the hearing and make oral presentations must file prehearing state- 
ments and should attend a prehearing conference to be held at 10 
a.m., e.s.t., on January 14, 1981, in room 117 at the U.S. International 
Trade Commission Building. Prehearing statements must be filed on 
or before January 27, 1981. For further information concerning the 
conduct of the investigation, hearing procedures, and rules of general 
applications, consult the Commission’s Rules of Practice and Pro- 
cedure, part 207, subparts A and C (19 CFR 207), and part 201, 
subparts A through E (19 CFR 201). 

The Commission has waived Commission rule 201.12(d) as amended, 
Submission of prepared statements, in connection with this investiga- 
tion. This rule stated that “Copies of witnesses’ prepared statements 
should be filed with the Office of the Secretary of the Commission not 
later than 3 business days prior to the hearing and submission of such 
statements shall comply with sections 201.6 and 201.8 of this subpart.” 
It is nevertheless the Commission’s request that parties submit copies 
of witnesses’ prepared testimony as early as practicable before the 
hearing in order to permit Commission review. 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 207.20, 44 F.R. 
76458). 

By order of the Commission. 

Issued: November 7, 1980. 

Kenneta R. Mason, 
Secretary. 


In the Matter of 
CERTAIN APPARATUS FOR THE CoNn- 


TINUOUS PRODUCTION OF COPPER 
Rop 


Investigation No. 337—TA-89 


Notice of Addition of Respondent 


AGENCY: USS. International Trade Commission. 
ACTION: Addition of Phelps Dodge Corp. as a respondent. 
SUMMARY: On October 23, 1980, the Commission voted to add the 


Phelps Dodge Corp. as a respondent in the above-referenced investi- 
gation. 


SUPPLEMENTARY INFORMATION: This investigation, under 
section 337 of the Tariff Act of 1930, was instituted by notice published 





82 INTERNATIONAL TRADE COMMISSION NOTICES 


in the Federal Register on August 13, 1980 (45 F.R. 53923). Southwire 
Co. of Carollton, Ga., is the complainant in this investigation. Krupp 
G.m.b.H. of the Federal Republic of Germany and Krupp Inter- 
national, Inc., of Harrison, N.Y., were named as respondents in the 
August 13 notice of investigation. On October 23, 1980, the Commis- 
sion voted to issue a temporary exclusion order, having found that 
there is reason to believe that section 337 is being violated. 


FOR FURTHER INFORMATION CONTACT: Jeffrey Neeley, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0359. 

By order of the Commission. 

Issued: November 7, 1980. 

KeEnneEtTH R. Mason, 
Secretary. 


Notice of Termination of Investigations Nos. 701-TA-65, 66, and 67 
(Preliminary), Leather Wearing Apparel From Brazil, Korea, and 
Taiwan 


AGENCY: US. International Trade Commission. 


ACTION: Termination of preliminary countervailing duty investi- 


gations. 
EFFECTIVE DATE: November 6, 1980. 


FOR FURTHER INFORMATION CONTACT: Vera Libeau, 
Office of Investigations, 202-523-0368. 


SUPPLEMENTARY INFORMATION: On October 15, 1980, fol- 
lowing receipt of a petition filed by Ralph Edwards Sportswear, Inc., 
the Commission instituted preliminary countervailing duty investi- 
gations Nos. 701-TA-65, 66, 67, and 68, leather wearing apparel 
from Brazil, Korea, Taiwan, and Uruguay. The purpose of the 
investigations was to determine whether there is a reasonable indica- 
tion that an industry in the United States is materially injured, or is 
threatened with material injury, or the establishment of an industry 
is materially retarded, by reason of allegedly subsidized imports from 
Brazil, Korea, Taiwan, and Uruguay of leather wearing apparel, pro- 
vided for in item 791.76 ot the Tariff Schedules of the United States. 
On November 6, 1980, the Commission received advice from the 
Department of Commerce that it was initiating an investigation 
solely with regard to Uruguay. Because Commerce had not initiated 
an investigation on Brazil, Korea, and Taiwan within the prescribed 
time limits and because of the request of the petitioner to withdraw 
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that portion of its petition applying to those three countries, the 
Commission’s investigations concerning leather wearing apparel trom 
Brazil, Korea, and Taiwan are hereby terminated pursuant to its 
authority under section 207.13 of the Commission’s Rules of Practice 
and Procedure. 

Issued: November 10, 1980 


Kennetuo R. Mason, 
Secretary. 
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